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EXECUTIVE SUMMARY
The key issues that need to be considered by the Panel in respect of this application are:

e The application is made prior to 1 March 2022 under the provisions of State
Environmental Planning Policy (Educational Establishments and Child Care Facilities)
2017. The proposal has given due consideration to the design quality principles under
Schedule 4 of the SEPP. This assessment has found the proposal to be consistent with
the design principles. The development has demonstrated consistency with the existing
streetscape and residential character of the locality and zone objectives.

e This application is accompanied by a request to vary Clause 4.3 Building Height
development standard pursuant to Clause 4.6 of The Hills Local Environmental Plan.
The proposal seeks consent for a maximum building height of 11.14m for Block D and
9.3m for the covered outdoor learning area, which represents a variation of 24% (2.14m)
and 3% (300mm) respectively. The accompanying Clause 4.6 request to vary a
development standard is considered to be well-founded and strict compliance is
unreasonable and unnecessary in this instance and the variation can be supported.

e The site is identified as being an item of environmental heritage pursuant to Schedule 5
of LEP 2019. The applicant has provided a Heritage Impact Assessment prepared by
Andres Starr and Associates with the application which outlines the extent of the impact
on the heritage item. It is not expected these works will result in any adverse heritage
impacts on the item or impact the established curtilage. The proposed works do not
detrimentally affect the heritage significance of the heritage item and can be supported.

e A variation is proposed to the DCP control for building setbacks. The front setback
control is 10m. The proposed setback varies between 6m at the southern end and 10.6m
at the northern end. This is considered satisfactory because the proposal provides for a
high quality design outcome that protects the amenity of adjoining residents and
maintains the established streetscape character of Marie Street.

e The Development Application was notified to adjoining properties for 14 days. No
submissions were received during the notification period.

o The applicant is disputing Conditions 18, 65 and 66 relating to outstanding fire safety
matters. Additional documentation has been provided to demonstrate the particulars of
the conditions have already been satisfied. Council's Fire Safety officer has reviewed
the information submitted, and final fire safety certificate issued for the hall, advising the
particulars were not included and remain outstanding.

e The Development Application is recommended for approval subject to conditions of
consent.

BACKGROUND

Development Application 1451/2019/JP for demolition of existing classroom facilities,
construction of a multi-storey classroom building and associated works was approved by the
Sydney Central City Planning Panel on 12 December 2019. The application specifically related
to Block G within the north western corner and carpark to the north of the site. The application
was approved with a maximum building height of 13.5m, which represents a variation of 50%
(4.5m) to the height of buildings development standard. The application was approved for the
construction of a new car park for 123 car parking spaces and an increase in student numbers
from 1,209 to 1,380 and increase in staff numbers from 80 to 100.

The subject Development Application was lodged on 22 February 2022. The application was
notified to adjoining properties for 14 days. No submissions were received during the notification
period.



A request for additional information letter was sent to the applicant on 2 May 2022 which
required matters relating to heritage, stormwater, fire safety and environmental health be
addressed. The main issues related to the submission of a Heritage Impact Statement, total
catchment area for stormwater, acoustic assessment for use of the covered outdoor learning
area, and BCA compliance.

The Sydney Central City Planning Panel was briefed on 5 May 2022. No concerns were raised
with the development.

The applicant responded to the request for information on 6 June 2022. The additional
information submitted satisfactorily addressed the above mentioned issues.

DETAILS AND SUBMISSIONS

Owner: Trustees Roman Catholic Church Diocese
Parramatta

Zoning: R2 Low Density Residential

Area: 110,678 m?

Existing Development: Educational Establishment (“Gilroy College™)

Section 7.12 Contribution $204,413.00

Exhibition: N/A

Notice Adj Owners: Yes, 14 days

Number Advised: 78

Submissions Received: Nil

PROPOSAL

The Development Application seeks consent for the following:

¢ Demoaolition of existing Block D and Block E located on the western boundary of the site;

e Construction of a new two storey building (to be called Block D) which will contain
specialist science, technology, engineering and maths (STEM) classrooms;

e Construction of a new canteen;

e Construction of a new covered outdoor learning area over one of the existing sports
courts;

e Resurfacing of two existing sports courts; and

e Landscaping and associated works to create a new plaza linking the development with
existing buildings on site.

No change is proposed to the previously approved staff and student numbers or car parking
arrangements.

STRATEGIC PLANNING FRAMEWORK

1. Sydney Region Plan — A Metropolis of Three Cities

The Greater Sydney Region Plan, A Metropolis of Three Cities has been prepared by the NSW
State Government to set a 40 year vision and established a 20 year plan to manage growth and
change for Greater Sydney in the context of social, economic and environmental matters. The
Plan sets a new strategy and actions to land use and transport patterns to boost Greater
Sydney'’s liveability, productivity and sustainability by spreading the benefits of growth.

A key objective within the Greater Sydney Region Plan which is relevant to the subject
Development Application is ‘Objective 6 Services and infrastructure meet communities’
changing needs’. The Greater Sydney Region Plan highlights that changing demographics will



affect the types and distribution of services and infrastructure required in neighbourhoods and
cities. The Plan also estimates an extra 270,000 students will need to be accommodated in
government and non-government schools in Greater Sydney by 2036.

To achieve this objective, innovations such as contemporary design, flexible learning spaces
and more efficient use of land will be essential responses to growth and changing demand. The
proposed development is considered to be consistent with this objective as the new building
has been designed to provide flexible learning space with more efficient land use. The
development proposal is considered to be consistent with the aims of the Sydney Regional Plan.

2. Central City District Plan

The Plan is a guide for implementing the Sydney Region Plan at a district level and is a bridge
between regional and local planning. The plan requires integration of land use planning and
transport to facilitate walkable 30-minute cities amongst the 34 strategic centres identified.

The relevant Planning Priority of the Central City District Plan is Priority C3 which seeks to
provide services and social infrastructure to meet peoples changing needs. The proposed
development will assist in responding to the growth and changing demands through shared
spaces and flexible learning spaces as well as help support inclusive and vibrant
neighbourhoods. The proposal creates an opportunity for increased shared use and more
flexible use of outdoor facilities through upgrades to the COLA which will support better access
to and use of infrastructure. The development proposal is considered to be consistent with the
Central City District Plan.

3. Local Strategic Planning Statement - Hills Future 2036

The Plan sets planning priorities and corresponding actions that will provide for more housing,
jobs, parks and services for the growing population. The Plan is supported by six strategies
which provide a guide to planning in The Hills. The relevant strategy of the Local Strategic
Planning Statement is the Productivity and Centres Strategy which establishes the basis for
strategic planning of employment lands and centres in the Shire. Located in the strategic centre
of Castle Hill, the proposal will provide for social infrastructure to meet the demands of the high
growth area. The proposal will assist in the creation of jobs both within the construction and
education industries in line with the projected population growth, and in a location near transport
infrastructure and other employment areas of the Castle Hill strategic centre. The development
proposal is considered to be consistent with the Local Strategic Planning Statement.

ISSUES FOR CONSIDERATION

1. Compliance with State Environment Planning Policy (Planning Systems) 2021

Part 2.4 and Schedule 6 of SEPP (Planning Systems) 2021 specifies the referral requirements
for regionally significant development.

5 Private infrastructure and community facilities over $5 million

Development that has a capital investment value of more than $5 million for any of the following

purposes—
(a) air transport facilities, electricity generating works, port facilities, rail infrastructure
facilities, road infrastructure facilities, sewerage systems, telecommunications facilities,
waste or resource management facilities, water supply systems, or wharf or boating
facilities,
(b) affordable housing, child care centres, community facilities, correctional centres,
educational establishments, group homes, health services facilities or places of public
worship.



The proposed development for an educational establishment has a Capital Investment Value of
$18,583,000 excluding GST and therefore requires referral to, and determination by, the Sydney
Central City Planning Panel.

2. Compliance with State Environment Planning Policy (Transport and Infrastructure)
2021

In accordance with Schedule 9 of SEPP (Transport and Infrastructure) 2021, Chapter 3
educational establishments and child care facilities does not apply to or in respect of the
determination of a development application made under Part 4 of the Act, but not finally
determined before the commencement of Chapter 3. In accordance with subclause (2), the
application was lodged on 22 February 2022 and not finally determined prior to 1 March 2022
has been assessed with the regulatory requirements in relation to the former SEPP (Educational
Establishments and Child Care Centres) 2017. Refer to Part 3 below.

3. Compliance with State Environment Planning Policy (Educational Establishments
and Child Care Facilities) 2017

Clause 35 Schools — development permitted with consent of SEPP (Educational Establishments
and Child Care Facilities) 2017 stipulates the following:

(6) Before determining a development application for development of a kind referred to in
subclause (1), (3) or (5), the consent authority must take into consideration:
(a) the design quality of the development when evaluated in accordance with the design
quality principles set out in Schedule 4, and
(b) whether the development enables the use of school facilities (including recreational
facilities) to be shared with the community.

In accordance with the SEPP, the following design quality principles are to be considered:
Principle 1—context, built form and landscape

e Schools should be designed to respond to and enhance the positive qualities of their setting,
landscape and heritage, including Aboriginal cultural heritage. The design and spatial
organisation of buildings and the spaces between them should be informed by site
conditions such as topography, orientation and climate.

e Landscape should be integrated into the design of school developments to enhance on-site
amenity, contribute to the streetscape and mitigate negative impacts on neighbouring sites.

e School buildings and their grounds on land that is identified in or under a local environmental
plan as a scenic protection area should be designed to recognise and protect the special
visual qualities and natural environment of the area, and located and designed to minimise
the development’s visual impact on those qualities and that natural environment.

The application includes an extensive, detailed landscape design that integrates with the school
setting, and complements the existing landscape and residential zone. Further to this, the
proposal has been designed to respond to and enhance the existing setting, landscape and
heritage of the site. Block D has been designed to ensure a sympathetic scheme in relation to
the existing school, including maintaining the spatial organisation of buildings and proposed
heights responding to the topography whilst ensuring sight lines to the heritage item are
preserved. The buildings have been designed taking into account the site conditions, including
topography, orientation and climate.

The supporting landscape design has taken into account the design of the built form, whilst
positively contributing to the on-site amenity, improving the existing streetscape amenity and
character, including mitigating any impacts on neighbouring residential properties. Existing



landscaping to Marie Street will be retained and further embellished to ensure that the proposal
will be sympathetic to the existing landscape setting, whilst the built form will be adequately
screened from the public domain and adjoining residential dwellings. The subject site, including
school buildings and surrounding grounds are not identified as being located within a scenic
protection area. Overall, the design responds to and enhances the existing setting of the school
within a residential area.

Principle 2—sustainable, efficient and durable

e Good design combines positive environmental, social and economic outcomes. Schools and
school buildings should be designed to minimise the consumption of energy, water and
natural resources and reduce waste and encourage recycling.

e Schools should be designed to be durable, resilient and adaptable, enabling them to evolve
over time to meet future requirements.

The proposal provides for a high-quality educational environment for students and staff. The
design of the development has considered the environmental, social and economic outcomes,
whilst minimising the consumption of energy, water and other resources. The design maximises
solar access with a north and west facing building, while also ensuring appropriate design
methods are implemented to provide shade. The new block provides upgraded and improved
learning spaces for students with natural light and ventilation provided to all learning spaces. A
99KVA solar panel system is also provided on other buildings on the site, which will help
minimise the school’'s environmental impact. Overall, the buildings have been designed to
ensure a sustainable, efficient and durable outcome for the school.

Principle 3—accessible and inclusive

e School buildings and their grounds should provide good wayfinding and be welcoming,
accessible and inclusive to people with differing needs and capabilities.

e Schools should actively seek opportunities for their facilities to be shared with the community
and cater for activities outside of school hours.

The proposal seeks to actively improve the existing accessibility and the overall sense of
inclusiveness with the provision of improved transition between levels. Improved accessibility is
provided across the slopping site with new ramps and stairways that create easy and logical
paths of travel. The proposed new plaza connects Block D and the COLA with the existing
buildings and transitions seamlessly between the outdoor play areas. Accessible compliant
amenities are also provided for students, staff and visitors of the school. The proposal has
demonstrated compliance with the above through the Access Report.

Principle 4—health and safety

e Good school development optimises health, safety and security within its boundaries and
the surrounding public domain, and balances this with the need to create a welcoming and
accessible environment.

The health of students and staff has been considered by providing large learning and outdoor
play areas, both covered and uncovered. Improved ventilation and natural light has been
incorporated into the design by taking advantage of the northern aspect. Passive surveillance
has been improved with the new proposal providing a safe and secure school environment and
public domain for those attending or visiting the school grounds. Increased openness within he
plaza provides for a welcoming and accessible environment. Overall, the proposal provides for
a significantly improved outcome for students and staff with regards to health and safety.

Principle 5—amenity



e Schools should provide pleasant and engaging spaces that are accessible for a wide range
of educational, informal and community activities, while also considering the amenity of
adjacent development and the local neighbourhood.

e Schools located near busy roads or near rail corridors should incorporate appropriate noise
mitigation measures to ensure a high level of amenity for occupants.

e Schools should include appropriate, efficient, stage and age appropriate indoor and outdoor
learning and play spaces, access to sunlight, natural ventilation, outlook, visual and acoustic
privacy, storage and service areas.

The school will provide upgraded, high-quality spaces that will deliver pleasant and engaging
areas for students and staff for the purposes of educational, informal and community activities.
The proposal includes additional large, expansive learning areas and informal outdoor areas
that have considered the amenity of the adjacent development and wider neighbourhood. The
location of Block D and landscaping will provide buffering from the main outdoor play areas to
adjacent residential properties along Marie Street and local neighbourhood. The new plaza and
COLA will create a defined recreational area suitable for outdoor learning and play spaces.

The subject site is located adjacent to Old Northern Road; however, vehicular and pedestrian
access is via Marie Street which is not proposed for amendment under this application.
Nevertheless, the proposal provides for a high level of acoustic amenity for students, teachers
and visitors.

The school seeks to provide appropriate indoor and outdoor learning and play spaces, which
will receive sufficient solar access, natural ventilation, privacy, storage and service areas.
Mechanical ventilation is suitably located on the roof spaces for an improved acoustic
environment. Overall, the proposal provides for suitable amenity to students and staff, as well
as the public.

Principle 6—whole of life, flexible and adaptive

e School design should consider future needs and take a whole-of-life-cycle approach
underpinned by site wide strategic and spatial planning. Good design for schools should
deliver high environmental performance, ease of adaptation and maximise multi-use
facilities.

The school seeks consent for upgrade works which aim to deliver buildings with a high
environmental performance, ease of adaption and maximising multi-use facilities. The proposed
materials provide structure within the outer footprint for longevity and flexibility internally for
future adaptive use.

Principle 7—aesthetics

e School buildings and their landscape setting should be aesthetically pleasing by achieving
a built form that has good proportions and a balanced composition of elements. Schools
should respond to positive elements from the site and surrounding neighbourhood and have
a positive impact on the quality and character of a neighbourhood.

e The built form should respond to the existing or desired future context, particularly, positive
elements from the site and surrounding neighbourhood, and have a positive impact on the
quality and sense of identity of the neighbourhood.

As previously noted, the proposed building has been designed to relate to the existing setting
of the site within the education and residential landscape. The built form responds to the existing
context and is consistent with the desired future character of the school as approved under the
previous upgrade applications. The design continues to positively contribute to the site and
surrounding neighbourhood with the visual impact of the built form being sympathetic to the
locality through positioning, materiality, and landscaping.



Overall, the proposal has satisfactorily demonstrated compliance with regards to the above
design principles and will enable the use of the proposed facilities for the benefit of the
community.

4. Compliance with State Environment Planning Policy (Resilience and Hazards) 2021

Chapter 4 of this policy aims to promote the remediation of contaminated land for the purpose
of reducing the risk of harm to human health or any other aspect of the environment. In
accordance with Clause 4.6 of the SEPP, the consent authority must not grant consent to the
carrying out of any development on land unless:

(a) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state
(or will be suitable, after remediation) for the purpose for which the development is proposed to
be carried out, and

(c) if the land requires remediation to be made suitable for the purpose for which the
development is proposed to be carried out, it is satisfied that the land will be remediated before
the land is used for that purpose.

The site has been used as a school for more than 100 years and is unlikely to have been
involved in any activities that would have contaminated the site such that it would now be
unsuitable for the proposed development.

The applicant has provided a Hazardous Materials Inspection & Management Report, prepared
by Banksia Enviroscience which concluded the subject site is suitable for the intended land use
subject to compliance with the recommendations of the report. The report has been reviewed
by Council’s Environmental Health Officer who raised no concerns regarding the findings.
Accordingly, the proposal is consistent with the requirements of SEPP (Resilience and Hazards)
2021 subject to conditions of consent (Refer to Condition 58).

5. Compliance with The Hills Local Environmental Plan 2019
a) Permissibility

The site is zoned R2 Low Density Residential under LEP 2019. Development for the purpose
of educational establishments are permitted with consent. The proposal satisfies LEP 2019 in
this regard.

b) Zone Objectives
The objectives of the R2 Low Density Residential zone are:

e To provide for the housing needs of the community within a low density residential
environment.

e To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

e To maintain the existing low density residential character of the area.

The proposal is considered to be consistent with the stated objectives of the zone, in that the
proposal will deliver a land use which provides facilities to service the day to day needs of
residents whilst maintaining the low density residential character of the area. The proposal
satisfies LEP 2019 in this regard.



c) Development Standards

The following addresses the principal development standards of the LEP relevant to the subject

proposal:
DEVELOPMENT | REQUIRED PROPOSED COMPLIANCE
STANDARD
Clause 4.3 Height | Maximum 9m Block D =11.14m No; refer to
of Buildings Covered Outdoor | discussion below
Learning Area = 9.3m

Clause 4.6 | Exceptions will be | A variation to Clause | Yes, refer to
Exceptions to | considered subject to | 4.3 Height of Buildings | discussion below.
Development appropriate is proposed and is
Standards assessment addressed below.
Clause 510 | A heritage | Heritage Impact | Yes, refer to
Heritage management Assessment discussion below.
Conservation document to be | submitted and is

prepared to assess the | addressed below.

extent which carrying

out the works would

affect the heritage

significant  of  the

heritage item.

i. Variation to Building Height

Clause 4.3 of LEP 2019 limits the height of the development site to 9 metres. The proposal
seeks consent for a maximum building height of 11.14m for Block D and 9.3m for the COLA,
which represents a variation of 24% (2.14m) and 3% (300mm) respectively. The applicant has
provided a Clause 4.6 Variation which is provided at Attachment 15.

Clause 4.6 allows consent to be granted for development even though the development
contravenes a development standard imposed by the LEP. The clause aims to provide an
appropriate degree of flexibility in applying certain development standards to achieve better
outcomes for and from development.

Clause 4.6 — Exceptions to Development Standards states:

(1) The objectives of this clause are as follows—
(a) to provide an appropriate degree of flexibility in applying certain development standards
to particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though
the development would contravene a development standard imposed by this or any other
environmental planning instrument. However, this clause does not apply to a development
standard that is expressly excluded from the operation of this clause.

3) Development consent must not be granted for development that contravenes a
development standard unless the consent authority has considered a written request from the
applicant that seeks to justify the contravention of the development standard by
demonstrating—
(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and



(b) that there are sufficient environmental planning grounds to justify contravening the
development standard.

(4) Development consent must not be granted for development that contravenes a development
standard unless—
(a) the consent authority is satisfied that—
(i) the applicant’s written request has adequately addressed the matters required to
be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is consistent
with the objectives of the particular standard and the objectives for development
within the zone in which the development is proposed to be carried out, and
(b) the concurrence of the Planning Secretary has been obtained.

(5) In deciding whether to grant concurrence, the Planning Secretary must consider—
(a) whether contravention of the development standard raises any matter of significance for
State or regional environmental planning, and
(b) the public benefit of maintaining the development standard, and
(c) any other matters required to be taken into consideration by the Planning Secretary
before granting concurrence.

(6) Development consent must not be granted under this clause for a subdivision of land in
Zone RU1 Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4
Primary Production Small Lots, Zone RUG6 Transition, Zone R5 Large Lot Residential, Zone E2
Environmental Conservation, Zone E3 Environmental Management or Zone E4 Environmental
Living if—
(a) the subdivision will result in 2 or more lots of less than the minimum area specified for
such lots by a development standard, or
(b) the subdivision will result in at least one lot that is less than 90% of the minimum area
specified for such a lot by a development standard.

(7) After determining a development application made pursuant to this clause, the consent
authority must keep a record of its assessment of the factors required to be addressed in the
applicant’s written request referred to in subclause (3).

(8) This clause does not allow development consent to be granted for development that would
contravene any of the following—
(a) a development standard for complying development,
(b) a development standard that arises, under the regulations under the Act, in connection
with a commitment set out in a BASIX certificate for a building to which State Environmental
Planning Policy (Building Sustainability Index: BASIX) 2004 applies or for the land on which
such a building is situated,
(c) clause 5.4,
(ca) clause 6.2 or 6.3,
(cb) clause 7.11.

In determining the appropriateness of the variation request, a number of factors identified by
the Applicant have been taken into consideration to ascertain whether the variation is
supportable in this instance. They include:

e The extent of the variation is minor, up to 2.14 metres and is limited to a small rise skimming
above the prescribed maximum building height for the top-most elements of the proposed
roof;

e The variation arises from the design response to the site’s terrain, floor to ceiling heights,
roof pitch, desire to provide natural light and ventilation, placement of plant equipment out
of view from the street and integration with outdoor learning and play spaces internal to the
site;



e The extent of the roof form which breaches the building height development standard is
located behind the front building line and is not visible from the public domain;

e The environmental amenity impacts of the proposal are either minor such that the proposal
will not impact surrounding private or public land; and

e The characteristics and design requirements cannot be modified any further to reduce the
building height without compromising the aesthetic and functional qualities of the proposed
built form.

Comment:

The specific heights for the proposed buildings are summarised in the below table:

Building Maximum LEP height Maximum height to top of roof
Block D 9Im 11.4m
COLA 9m 9.3m

Figure 1: Applicant’s Height Plane Diagram including Exceedance to Height Standard.

The objective of Clause 4.3 Height of Buildings is to ensure that the height of buildings is
compatible with that of adjoining development and streetscape. Additionally, the building height
development standard aims to minimise the impact of overshadowing, visual impact, and loss
of privacy on adjoining properties and open space areas. As such, the development standard
for building height and the development controls for building design, solar access and
overshadowing have been considered with respect to the merits of a variation pursuant to
Clause 4.6.

The proposed departure to the building height development standard is limited to the roof form
of Block D and southern corner of the COLA and will not cause adverse impacts on the amenity
of adjoining properties with respect to overshadowing, privacy, view loss and perceived bulk
and scale.

The built form responds to the existing context and is consistent with the desired future character
of the school as approved under the previous upgrade applications. The building presents as
two storeys when viewed from Marie Street, with the height exceedance setback from the front
facade. The height exceedance has negligible impacts on the streetscape presentation being
centrally located and at the rear of the building. Block D (RL 144.8) remains of comparable size
and scale to the approved Block G (RL 147.5) located to the north, and significantly lower in
height than Block A, the heritage item, (RL 156.1) being 11.3m lower. In addition, Block D is
situated on the site with the same setbacks as the existing two storey buildings of Block E and
Block F to be demolished. Adjoining properties achieve adequate solar access as result of the



separation distances and site orientation. The building form and massing is considered
appropriate in this context given compliance with the development controls for solar access and
overshadowing.

The site has a cross fall from east to west through the school towards Marie Street. The
development has been designed to respond to the topography ensuring the buildings are
appropriately addressed when viewed from the public domain. The COLA structure has been
designed that majority of the roof form complies with the height limit having exception to the
south eastern corner located over the steepest slope. Block D has been designed that a limited
portion of the roof form is above the 9m height limit to improve natural ventilation and solar
access internally to the building. No additional storeys or floor area are proposed within the area
of the height exceedance.

The development has been designed to consider the low density context of the immediate
locality and provide a built form outcome which responds to the residential zoning.
Notwithstanding the building height non-compliance, the height and scale of the proposed
development will remain consistent with the approved built form. The design maintains the
modernised elements of the new buildings along Marie Street. Landscaping and the use of
complementary colours and materials soften the built form and maintain the existing streetscape
character.

The variations to the height standard are considered negligible when viewed from the public
domain. In this regard, there are sufficient environmental planning grounds to justify the
contravention.

The applicant has adequately demonstrated that the proposed development is in the public
interest and is consistent with the objectives of Clause 4.3 Height of Buildings and the R2 Low
Density Residential zone. The variation to building height will not create buildings of excessive
height, bulk or scale nor will it cause undue impacts upon the amenity of adjoining residential
properties. A variation to the building height in this instance is considered to be satisfactory and
can be supported.

Specifically, in relation to recent judgments of the Land and Environment Court, for the reasons
identified in this report and the Applicant’s Clause 4.6 Variation Request, it is considered that
the variation can be supported as:

e The Applicant’s request is well founded;

e The proposed variation results in a development that is consistent with the objectives of
Clause 4.3 Height of Buildings and the R2 Low Density Residential zone objectives;

e Compliance with the standard is unnecessary or unreasonable in this instance and there
are sufficient environmental grounds to justify the contravention; and

e The proposed development will be in the public interest because it is consistent with the
objectives of the development standard and the objectives for the development within the
relevant zone.

Court cases dealing with applications to vary development standards resulted in the Land and
Environment Court setting out a five part test for consent authorities to consider when assessing
an application to vary a standard to determine whether the objection to the development is well
founded. In relation to the ‘five part test’ the objection to the building height is well founded on
Part 1 of the test as the objectives of these standards are achieved notwithstanding non-
compliance with the standards.

It is also noted that in accordance with the Departments Circular PS 18-003 that Director
General’s concurrence can be assumed in respect of any Environmental Planning Instrument
that adopts Clause 4.6 Exceptions to Development Standards of the Standard Instrument or a
similar clause.



ii. Heritage Conservation
The objectives of Clause 5.10 are as follows:

(a) to conserve the environmental heritage of The Hills,

(b) to conserve the heritage significance of heritage items and heritage conservation areas,
including associated fabric, settings and views,

(c) to conserve archaeological sites,

(d) to conserve Aboriginal objects and Aboriginal places of heritage significance.

Council’s heritage inventory sheet No. 153 states the following with respect to the heritage item:

“The main building (now Gilroy College) is built of a dry pressed face brick, with gabled slate
roof. This is a post 1922 addition to the original house. Other additions to the south. Arched
brickwork tower and gables dominate building forms. Picturesque setting on well treed ridge.
Two large Norfolk Island pines symmetrical about front entrance. Large Bunya pines to garden
and along driveway and two in Maree Street. Major trees surround building and line the driveway
(no longer in use).”

In addition, the following is noted with regards to the item’s significance:

“Evidence of successive 19th and 20th century subdivisions of early land grants along Old
Northern Road.”

The heritage significance of the item relates to Block A, located to the east of proposed works
(Refer to Attachment 6). No work is proposed to the heritage item, with works within the curtilage
limited to landscaping and paving. It is not expected these works will result in any adverse
heritage impacts on the item or impact the established curtilage.

Primary views along northern Marie Street which are considered the most significant views will
be retained. Views to and from Block A internally within the site will not be impacted by the
proposed works, nor will they impede important views of the item from the public domain. It is
noted increased setbacks are provided between the heritage item and Block D when compared
to the existing buildings, improving the existing view corridor glimpses throughout the site.

The bulk and scale of the building does not compete with Block A and is unlikely to undermine
its heritage significance. The height of Block D is significantly lower than Block A being 11.3m
lower. In addition, proposed colours and finishes are appropriate in the context of the site. The
proposal satisfactorily conserves the heritage significance of the heritage item including the
curtilage, setting and views.

The applicant has provided a Heritage Impact Assessment prepared by Andres Starr and
Associates with the application which outlines the extent of the impact on the heritage item.
Council's Heritage team reviewed the proposal and submitted report and raised no objections
to the proposal. It is considered the prosed works do not detrimentally affect the heritage
significant of the heritage item.

6. Compliance with The Hills Development Control Plan 2012

The Hills DCP 2012 does not provide specific controls which relate directly to educational
establishments. Notwithstanding, a merit assessment against the applicable controls has been
undertaken to ensure a consistent character with the streetscape and wider locality. The
proposed development has been assessed against the relevant controls under Part B Section
2 Residential, Part C Section 3 Landscaping and Part C Section 4 Heritage of The Hills
Development Control Plan 2012.



The proposed development achieves compliance with the relevant requirements of the controls
with the exception of the following:

DEVELOPMENT DCP PROPOSED COMPLIANCE
CONTROL REQUIREMENTS DEVELOPMENT
Building Setbacks Front setback =10m | 6m at the southern | No, refer to

end and 10.6m at | discussion below.
the northern end.

i Building Setbacks

The DCP requires a primary road frontage setback of 10m in the low density residential area.
The proposal provides a setback to Marie Street of 6m at the southern end and 10.6m at the
northern end.

The DCP provides the following objectives relating to the control:

(i) To provide setbacks that complements the streetscape and protects the privacy and sunlight
to adjacent dwellings in accordance with ESD Objective 7.

(i) To ensure that new development is sensitive to the landscape setting, site constraints and
established character of the street and locality.

(iii) To ensure that the appearance of new development is of a high visual quality and enhances
the streetscape.

Comment:
Whilst the proposal does not meet the numerical compliance of the setback control, the setbacks
proposed are in keeping with the existing streetscape and considered supportable.

The setbacks proposed are consistent with the established setback provided by other buildings
approved for the school adjoining Marie Street. The encroachment to the southern portion is
due to the angled boundary line which follows Marie Street. Block D is situated on the site with
the same setbacks as the existing two storey buildings of Block E and Block F to be demolished
and considered appropriate in this context given compliance with the development controls for
solar access and overshadowing. Privacy and sunlight are maintained to adjoining properties
by virtue of the separation distances and site orientation.

The development has been designed to respond to the topography of the site and improve the
landscape setting when viewed from the public domain. The building has been designed to
improve outdoor play area internally to the site and create separation between the new building
and the heritage item, whilst also preserving the streetscape character. Additional landscaping
is proposed to Marie Street complimenting the existing landscaped setting of the area. When
viewed from the street, the building provides a bulk and scale that is consistent with the two
storey character of the residential area, with high quality materials and finishes incorporated
into the architectural design to enhance the streetscape.

In this regard, the variation is considered satisfactory.
7. Issues Raised in Submissions

The Development Application as notified to adjoining properties for 14 days. No submissions
were received during the notification period.

8. External Referrals

The application was not referred to external agencies.



9. Internal Referrals
The application was referred to the following sections of Council:

FIRE SAFETY COMMENTS

No objections to the proposal subject to conditions. Condition 18 relates to upgrade works
required under Clause 94A of the Environmental Planning and Assessment Regulations 2000.
Specifically, fire compartment sizes, travel distances, and works to the school hall which remain
outstanding from Development Application 1451/2019/JP. Conditions 65 and 66 provide context
to the specifics in Condition 18 c) (i) and (ii).

The applicant is disputing Conditions 18, 65 and 66 relating to outstanding fire safety matters
and submitted additional documentation to demonstrate the particulars of the conditions have
already been satisfied. Council’s Fire Safety officer has reviewed the information submitted, and
final fire safety certificate issued for the hall, advising the particulars were not included and
remain outstanding.

FORWARD PLANNING (SECTION 7.12 CONTRIBUTIONS) COMMENTS
No objections to the proposal subject to conditions.

HEALTH & ENVIRONMENTAL PROTECTION COMMENTS
No objections to the proposal subject to conditions.

HERITAGE COMMENTS
No objections to the proposal subject to conditions.

SUBDIVISION ENGINEERING COMMENTS
No objections to the proposal subject to conditions.

TREE MANAGEMENT COMMENTS

No objections to the proposal subject to conditions. Additional planting of two trees and ground
covers are conditioned to the southwestern corner of the sports courts for additional
embellishment when viewed from the street (Refer to Condition 4).

WASTE MANAGEMENT COMMENTS
No objections to the proposal subject to conditions.

CONCLUSION

The proposal has been assessed having regard to the provisions of Section 4.15 of the
Environmental Planning and Assessment Act, 1979, SEPP (Transport and Infrastructure) 2021,
SEPP (Educational Establishments and Child Care Facilities) 2017, SEPP (Resilience and
Hazards) 2021, LEP 2019 and The Hills Development Control Plan 2012, and is considered
satisfactory.

The variation to the LEP Height of Buildings control is addressed in the report and considered
satisfactory. In relation to the Clause 4.6 variation request, it is considered that the Applicant’s
request is well founded, and the proposed variations result in a development that is consistent
with the relevant objectives, and compliance with the standard is unreasonable and
unnecessary in this instance as outlined in this report. It is considered that there are sufficient
environmental grounds to justify the contravention to the height standard and the development
is in the public interest as it is consistent with the objectives of the standard and R2 Low Density
Residential zone.



The proposal has demonstrated works will not result in any adverse heritage impacts on the
item or impact the established curtilage. It is considered the prosed works do not detrimentally
affect the heritage significant of the heritage item and are supported.

The variation to the DCP with respect to building setbacks has been assessed on merit and
addressed in the report. The variation is considered supportable.

Accordingly, the proposal is recommended for approval subject to conditions.

IMPACTS:

Financial
This matter has no direct financial impact upon Council's adopted budget or forward estimates.

The Hills Future - Community Strategic Plan

The proposed development is consistent with the planning principles, vision and objectives
outlined within “Hills 2026 — Looking Towards the Future” as the proposed development
provides for satisfactory urban growth without adverse environmental or social amenity impacts
and ensures a consistent built form is provided with respect to the streetscape and general
locality.

RECOMMENDATION

The Development Application be approved subject to the reasons listed below and subject to
the following conditions.

Clause 4.3 of LEP 2019 prescribes a maximum height of 9m for the subject site. The proposed
development exceeds the maximum building height by 24% (2.14m) for Block D and 3%
(300mm) for the COLA. The variation to the development standard can be supported for the
following reasons:

e The Applicant’s request is well founded;

e The proposed variation results in a development that is consistent with the objectives of
Clause 4.3 Height of Building and the R2 Low Density Residential zone objectives;

¢ Compliance with the standard is unnecessary or unreasonable in this instance and there
are sufficient environmental grounds to justify the contravention; and

e The proposed development will be in the public interest because it is consistent with the
objectives of the development standard and the objectives for the development within the
relevant zone.

GENERAL MATTERS

1. Development in Accordance with Submitted Plans (as amended)
The development being carried out in accordance with the approved plans and details submitted
to Council, as amended in red, stamped and returned with this consent.

The amendments in red include: -

- Location of additional planting and two trees as per the planting requirements condition
(Condition 4)

REFERENCED PLANS AND DOCUMENTS

DRAWING NO | DESCRIPTION REVISION | DATE
DAO02 Campus Plan Existing 01 09/12/2021
DAO3 Campus Plan Proposed 01 09/12/2021




DAO5 Demolition Plan 01 09/12/2021
DA06 Block D Level 1 Floor Plan 02 31/05/2022
DAO7 Block D Level 2 Floor Plan 02 31/05/2022
DAOS8 Block D Upper Level 2 Floor Plan 02 31/05/2022
DAQ9 Block D & COLA Roof Plan 02 31/05/2022
DA10 Campus Elevations Proposed 01 09/12/2021
DA11 Block D Elevations 01 09/12/2022
DA12 Block D Sections 02 31/05/2022
DA13 Overall External Works Plan 01 09/12/2022
DA14 Level 1 External Works Plan — North 01 09/12/2022
DA15 Level 1 External Works Plan — South 01 09/12/2022
DA16 Level 2 External Works Plan 01 09/12/2022
DA27 Materials and Finishes 01 09/12/2022
LO1 Landscape Plan 2 30/11/2021
LO2 Landscape Plan — Plaza 1 26/11/2021
LO3 Landscape Plan — Marie Street 1 26/11/2021
LO4 Landscape Plan — Basketball Courts | 2 30/11/2021
and Details

UFD-07698-C- | SD204 Level 2 Block Plan 1C 08/11/2021
101

UFD-07698-C- | SD204 Level 2 Block Plan Elevations A, | 1C 08/11/2021
201 Band C

UFD-07698-C- | SD204 Level 2 Block Plan Elevations D, | 1C 08/11/2021
101 Eand F

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the issue
of the Construction Certificate, where a Construction Certificate is required.

2. External Finishes
External finishes and colours shall be in accordance with the details submitted with the
development application and approved with this consent.

3. Tree Removal
Approval is granted for the removal of Tree 1 as indicated on the approved Landscape Plans
prepared by Inview Design Revision 2 dated 30/11/21.

All other trees are to remain and are to be protected during all works. Suitable replacement
trees are to be planted upon completion of construction.

4. Planting Requirements

All trees planted as part of the approved landscape plan are to be planted in pot size as indicated
on Landscape Plans prepared by Inview Design Revision 2 dated 30/11/21. All shrubs planted
as part of the approved landscape plan are to be minimum 200mm pot size. Groundcovers and
ornamental grasses are to be minimum 150mm pot sizes.

The species Raphiolepis indica 'Oriental Pearl' that are shown on landscape plans, are to be
added onto the plant schedule.



The turf embankment indicated in blue on marked up plans is to be substituted with landscape
planting, with the planting to improve the streetscape outcome. Blue areas are to include a mix
of shrubs and groundcovers, planted at minimum 1m centres, with shrubs at 200mm pot sizes
and groundcovers and grasses at 150mm pot sizes.

Additional proposed trees to be chosen from the species below (minimum 75L pot sizes):
- Backhousia citriodora
- Elaeocarpus reticulatus
- Lophostemon confertus
- Tristaniopsis laurina 'Luscious'
- Waterhousia floribunda

5. Protection of Existing Vegetation
Any excavated material not used in the construction of the subject works is to be removed from
the site and under no circumstances is to be deposited in bushland areas.

6. Protection of Public Infrastructure

Adequate protection must be provided prior to work commencing and maintained during building
operations so that no damage is caused to public infrastructure as a result of the works. Public
infrastructure includes the road pavement, kerb and gutter, concrete footpaths, drainage
structures, utilities and landscaping fronting the site. The certifier is responsible for inspecting
the public infrastructure for compliance with this condition before an Occupation Certificate or
Subdivision Certificate is issued. Any damage must be made good in accordance with the
requirements of Council and to the satisfaction of Council.

7. Minor Engineering Works

The design and construction of the engineering works listed below must be provided for in
accordance with Council's Design Guidelines Subdivisions/ Developments and Works
Specifications Subdivisions/ Developments.

Works within an existing or proposed public road, or works within an existing or proposed public
reserve can only be approved, inspected and certified by Council. The application form for a
minor engineering works approval is available on Council’'s website and the application and
inspection fees payable are included in Council's Schedule of Fees and Charges.

a) Concrete Footpath

A 1.2 wide concrete footpath, including access ramps at all intersections, must be provided on
one side of Freeman Avenue in accordance with the recommendation of the Transport
Assessment report dated 3/11/2021.

8. Construction Certificate

Prior to construction of the approved development, it is necessary to obtain a Construction
Certificate. A Construction Certificate may be issued by Council or a Registered Certifier. Plans
submitted with the Construction Certificate are to be amended to incorporate the conditions of
the Development Consent.

9. Demolition Notification
Both Council and any adjoining properties must be notified in writing five days before demolition
works commence.

10. Building Work to be in Accordance with BCA
All building work must be carried out in accordance with the provisions of the Building Code of
Australia.

11. Acoustic Requirements

The recommendations of the Noise Impact Assessment for Gilroy Catholic College Stage 2
prepared by Rodney Stevens Acoustics referenced as 210090R1 Revision 3, dated 25 May
2022 and submitted as part of the Development Application are to be implemented as part of
this consent. In particular: Section 6: Analysis and design.




12. Retention of Trees

All trees not specifically identified on the approved plans for removal are to be retained with
remedial work to be carried out in accordance with the Arborist report prepared by Mark Bury
Consulting dated 16™ April 2021.

13. Adherence to Waste Management Plan

All requirements of the Waste Management Plan submitted as part of the Development
Application must be implemented except where contrary to other conditions of consent. The
information submitted regarding construction and demolition wastes can change provided that
the same or a greater level of reuse and recycling is achieved as detailed in the plan. Any
material moved offsite is to be transported in accordance with the requirements of the Protection
of the Environment Operations Act 1997 and only to a place that can lawfully be used as a
waste facility. Receipts of all waste/recycling tipping must be kept onsite at all times and
produced in a legible form to any authorised officer of the Council who asks to see them.

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square metres
or more of asbestos sheeting) must provide information to the NSW EPA regarding the
movement of waste using their WasteLocate online reporting tool
www.wastelocate.epa.nsw.gov.au.

14. Contaminated Waste

The generation, storage, transport, treatment or disposal of hazardous, industrial or Group A
liquid waste must be in accordance with the requirements of the Protection of the Environment
Operations Act, 1997 and the NSW Department of Environment and Climate Change and Water
(DECCW) waste tracking requirements. For further information, contact the Environment Line
on 131 555.

15. Management of Construction and/or Demolition Waste

Waste materials must be appropriately stored and secured within a designated waste area
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials
such as paper and containers which must not litter the site or leave the site onto neighbouring
public or private property. A separate dedicated bin must be provided onsite by the builder for
the disposal of waste materials such as paper, containers and food scraps generated by all
workers. Building waste containers are not permitted to be placed on public property at any time
unless a separate application is approved by Council to locate a building waste container in a
public place.

Any material moved offsite is to be transported in accordance with the requirements of the
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be used
as a waste facility. The separation and recycling of the following waste materials is required:
metals, timber, masonry products and clean waste plasterboard. This can be achieved by
source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for bricks and so
on. Alternatively, mixed waste may be stored in one or more bins and sent to a waste contractor
or transfer/sorting station that will sort the waste on their premises for recycling. Receipts of all
waste/recycling tipping must be kept onsite at all times and produced in a legible form to any
authorised officer of the Council who asks to see them.

Transporters of ashestos waste (of any load over 100kg of asbestos waste or 10 square metres
or more of asbestos sheeting) must provide information to the NSW EPA regarding the
movement of waste using their WasteLocate online reporting tool
www.wastelocate.epa.nsw.gov.au.

16. Disposal of Surplus Excavated Material

The disposal of surplus excavated material, other than to a licenced waste facility, is not
permitted without the previous written approval of Council prior to works commencing on site.
Any unauthorized disposal of waste, which includes excavated material, is a breach of the
Protection of the Environment Operations Act 1997 and subject to substantial penalties.
Receipts of all waste/ recycling tipping must be kept onsite at all times and produced in a legible
form to any authorised officer of the Council who asks to see them.



http://www.wastelocate.epa.nsw.gov.au/
http://www.wastelocate.epa.nsw.gov.au/

17. Section 7.12 Contribution

Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and The
Hills Section 7.12 Contributions Plan, a contribution of $204,413.00 shall be paid to Council.
This amount is to be adjusted at the time of the actual payment in accordance with the provisions
of the Hills Section 7.12 Contributions Plan.

In accordance with the Environmental Planning and Assessment (Local Infrastructure
Contributions — Timing of Payments) Direction 2020, the contribution is to be paid before the
issue of the first Occupation Certificate in respect of any building work to which this consent
relates. However, if no Construction Certificate in respect of the erection of a building to which
the consent relates has been issued on or before 25 September 2022, the contribution is to be
paid before the issue of the first Construction Certificate after that date for any such building.

You are advised that the maximum percentage of the levy for development under section 7.12
of the Act having a proposed construction cost is within the range specified in the table below;

Proposed cost of the development Maximum percentage of the levy
Up to $100,000 Nil

$100,001 - $200,000 0.5%

More than $200,000 1%

18. Clause 94 — Consent Authority may Require Buildings to be Upgraded

Pursuant to Clause 94 of the Environmental Planning & Assessment Regulation 2000, the
following upgrades must be undertaken with the construction certificate works and must be
completed prior to an occupation certificate being issued:

a) A review of fire compartment sizes is to be undertaken to ensure the general floor area
limitations are not exceeded, appropriate for the type of construction that exists in the
building and the relevant classifications. If required, the existing buildings must be
upgraded to have elements to be capable of maintaining structural stability during a fire
and to avoid the spread of fire appropriate to CP1 & CP2 of the BCA.

b) A review of travel distances to exits and distances between alternative exits is to be
undertaken to ensure conditions in any evacuation route will remain tenable appropriate
to DP4 & EP2.2 of the BCA.

c) The following upgrade works are to be undertaken on the existing school hall which is
considered to be an entertainment venue:

i. Evacuation plans are to be provided to the premises and is to be added as an
essential fire safety measure on the fire safety schedule

ii. Maximum capacity signage is to be provided to the premises and is to be added
as an essential fire safety measure on the fire safety schedule

PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE

19. Stormwater Management — Upper Parramatta River Catchment Area

Onsite Stormwater Detention (OSD) is required in accordance with Council’s adopted policy for
the Upper Parramatta River catchment area, the Upper Parramatta River Catchment Trust OSD
Handbook.

The stormwater concept plan prepared by MSL Consulting Engineers, project No. 20349
drawings no. C02 — C07 included, Revision J, dated: 18/05/22 is for development application
purposes only and is not to be used for construction. The detailed design must reflect the
stormwater concept plan and the following necessary changes:




a) Contributing catchment plan draining to the OSD shall be revised to include the surface
runoff, proposed building/structures and any other existing adjacent building/structure that
drain to the OSD, noting that the location of the existing crust on the site. These
requirements shall be clearly shown on the construction drawing prior to the issue of any
construction certificate

b) The HED chamber, height and the orifices shall be redesigned and recalculated as per
UPRCT requirements. These requirements shall be clearly shown on the construction
drawing prior to the issue of any construction certificate

c) Two orifices will need to be adopted/designed as UPRCT requirements. These
requirements shall be clearly shown on the construction drawing prior to the issue of any
construction certificate

d) Separate catchment shall be provided for the MSUIC model and correct node shall be
used (i.e. roof instead of mix) and correct catchment size/areas. These requirements shall
be clearly shown on the construction drawing prior to the issue of any construction
certificate

e) OSD size and shape shall be revised to comply with the requirements above.

Water sensitive urban design elements, consisting of filters and OceanGuards, are to be located
generally in accordance with the plans and information submitted with the application.

Detailed plans for the water sensitive urban design elements must be submitted for approval.
The detailed plans must be suitable for construction, and include detailed and representative
longitudinal and cross sections of the proposed infrastructure. The design must be
accompanied, informed and supported by detailed water quality and quantity modelling. The
modelling must demonstrate a reduction in annual average pollution export loads from the
development site in line with the following environmental targets:

e 90% reduction in the annual average load of gross pollutants

e 85% reduction in the annual average load of total suspended solids

e 65% reduction in the annual average load of total phosphorous

e 45% reduction in the annual average load of total nitrogen

All model parameters and data outputs are to be provided (including points (d) and (e) above)

The design and construction of the stormwater management system must be approved by either
Council or an accredited certifier. A Compliance Certificate certifying the detailed design of the
stormwater management system can be issued by Council. The following must be included with
the documentation approved as part of any Construction Certificate:

e Design/ construction plans prepared by a hydraulic engineer.
e A completed OSD Drainage Design Summary Sheet.

o Drainage calculations and details, including those for all weirs, overland flow paths and
diversion (catch) drains, catchment areas, times of concentration and estimated peak run-
off volumes.

e A completed OSD Detailed Design Checklist.
¢ A maintenance schedule.

20. Security Bond — Road Pavement and Public Asset Protection

In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 1979, a
security bond of $103,000.00 is required to be submitted to Council to guarantee the protection
of the road pavement and other public assets in the vicinity of the site during construction works.
The above amount is calculated at the per square metre rate set by Council's Schedule of Fees
and Charges, with the area calculated based on the road frontage of the subject site plus an
additional 50m on either side (200m) multiplied by the width of the road (5.5m).




The bond must be lodged with Council before a Construction Certificate is issued.

The bond is refundable upon written application to Council and is subject to all work being
restored to Council’s satisfaction. Should the cost of restoring any damage exceed the value of
the bond, Council will undertake the works and issue an invoice for the recovery of these costs.

21. Engineering Works

The design and construction of the engineering works listed below must be provided for in
accordance with Council's Design Guidelines Subdivisions/ Developments and Works
Specifications Subdivisions/ Developments.

Engineering works can be classified as either “subdivision works” or “building works”.

Works within an existing or proposed public road, or works within an existing or proposed public
reserve can only be approved, inspected and certified by Council.

Depending on the development type and nature and location of the work the required certificate
or approval type will differ. The application form covering these certificates or approvals is
available on Council’'s website and the application fees payable are included in Council's
Schedule of Fees and Charges.

The concept engineering plan prepared by MSL Consulting Engineers, project No. 20349
drawings no. C02 — CO07 included, Revision J, dated: 18/05/22 is for development application
purposes only and is not to be used for construction. The design and construction of the
engineering works listed below must reflect the concept engineering plan and the conditions of
consent.

a) Site Stormwater Drainage

The entire site area must be graded, collected and drained by pits and pipes to connecting to
the internal drainage pit within the site.

b) Concrete Footpath

A 1.2 wide concrete footpath, including access ramps at all intersections, must be provided on
one side of Freeman Avenue in accordance with the recommendation of the Transport
Assessment report dated 3/11/2021.

c) Service Conduits

Service conduits to each of the proposed new lots, laid in strict accordance with the relevant
service authority’s requirements, are required. Services must be shown on the engineering
drawings.

22. Security Bond Requirements
A security bond may be submitted in lieu of a cash bond. The security bond must:

e Be in favour of The Hills Shire Council;

e Be issued by a financial institution or other accredited underwriter approved by, and in a
format acceptable to, Council (for example, a bank guarantee or unconditional insurance
undertaking);

e Have no expiry date;

o Reference the development application, condition and matter to which it relates;

e Be equal to the amount required to be paid in accordance with the relevant condition;
e Be itemised, if a single security bond is used for multiple items.

Should Council need to uplift the security bond, notice in writing will be forwarded to the
applicant 14 days prior.

23. Erosion and Sediment Control/ Soil and Water Management Plan




The detailed design must be accompanied by an Erosion and Sediment Control Plan (ESCP)
or a Soil and Water Management Plan (SWMP) prepared in accordance with the Blue Book and
Council’'s Works Specification Subdivision/ Developments.

A SWMP is required where the overall extent of disturbed area is greater than 2,500 square
metres, otherwise an ESCP is required.

An ESCP must include the following standard measures along with notes relating to stabilisation
and maintenance:

e Sediment fencing.

Barrier fencing and no-go zones.

Stabilised access.

Waste receptacles.

Stockpile site/s.

A SWMP requires both drawings and accompanying commentary (including calculations)
addressing erosion controls, sediment controls, maintenance notes, stabilisation requirements
and standard drawings from the Blue Book.

An SWMP is required for this development.

24. Construction Management Plan

A construction management plan must be submitted demonstrating how the potential for conflict
between resident and construction traffic is to be minimised and managed throughout all stages
of the development. The construction management plan must be submitted before a
Construction Certificate is issued and complied with for the duration of works.

PRIOR TO WORK COMMENCING ON THE SITE

25. Protection of Existing Trees
The trees 2 - 19 that are to be retained are to be protected during all works strictly in accordance
with AS4970- 2009 Protection of Trees on Development Sites.

At a minimum a 1.8m high chain-wire fence is to be erected at least three (3) metres from the
base of each tree and is to be in place prior to works commencing to restrict the following
occurring:

e Stockpiling of materials within the root protection zone,
o Placement of fill within the root protection zone,

¢ Parking of vehicles within the root protection zone,

e Compaction of soil within the root protection zone.

All areas within the root protection zone are to be mulched with composted leaf mulch to a depth
of not less than 100mm.

A sign is to be erected indicating the trees are protected.

The installation of services within the root protection zone is not to be undertaken without prior
consent from Council.

26. Sydney Water Building Plan Approval
A building plan approval must be obtained from Sydney Water Tap in™ to ensure that the
approved development will not impact Sydney Water infrastructure.

A copy of the building plan approval and receipt from Sydney Water Tap in™ (if not already
provided) must be submitted to the Principal Certifier upon request prior to works commencing.



Please refer to the website http://www.sydneywater.com.au/tapin/index.htm, Sydney Water Tap
in™ or telephone 13 20 92.

27. Tree Protection Fencing

Prior to any works commencing on site Tree Protection Fencing must be in placed within the
site to protect existing street trees 2-19. The location of fencing shall be a) As per Tree
Protection Plan as per Arborist report for project or b) Tree Protection Zone (TPZ) as calculated
under AS4970 (2009) Protection of trees on development sites ¢) A minimum of 3m radius from
trunk.

The erection of a minimum 1.8m chain-wire fence to delineate the TPZ is to stop the following
occurring:

e Stockpiling of materials within TPZ;

e Placement of fill within TPZ;

e Parking of vehicles within the TPZ;

o Compaction of soil within the TPZ;

e Cement washout and other chemical or fuel contaminants within TPZ; and
e Damage to tree crown.

28. Tree Protection Signage

Prior to any works commencing on site a Tree Protection Zone sign must be attached to the
Tree Protection Fencing stating “Tree Protection Zone No Access” (The lettering size on the
sign shall comply with AS1319). Access to this area can only be authorised by the project
arborist or site manager.

29. Mulching within Tree Protection Zone
Prior to any works commencing on site all areas within the Tree Protection Zone are to be
mulched with composted leaf mulch to a depth of 200mm.

30. Trenching within Tree Protection Zone

Any trenching for installation of drainage, sewerage, irrigation or any other services shall not
occur within the Tree Protection Zone of trees identified for retention without prior notification to
Council (72 hours notice) or under supervision of a project arborist.

If supervision by a project arborist is selected, certification of supervision must be provided to
the Certifying Authority within 14 days of completion of trenching works.

31. Separate OSD Detailed Design Approval
No work is to commence until a detailed design for the Onsite Stormwater Detention system
has been approved by either Council or an accredited certifier.

32. Property Condition Report — Public Assets

A property condition report must be prepared and submitted to Council recording the condition
of all public assets in the direct vicinity of the development site. This includes, but is not limited
to, the road fronting the site along with any access route used by heavy vehicles. If uncertainty
exists with respect to the necessary scope of this report, it must be clarified with Council before
works commence. The report must include:

¢ Planned construction access and delivery routes; and
o Dated photographic evidence of the condition of all public assets.

33. Traffic Control Plan

A Traffic Control Plan is required to be prepared and approved. The person preparing and
approving the plan must have the relevant accreditation to do so. A copy of the approved plan
must be submitted to Council before being implemented. Where amendments to the plan are
made, they must be submitted to Council before being implemented.



http://www.sydneywater.com.au/tapin/index.htm

A plan that includes full (detour) or partial (temporary traffic signals) width road closure requires
separate specific approval from Council. Sufficient time should be allowed for this to occur.

34. Contractors Details

The contractor carrying out the subdivision works must have a current public liability insurance
policy with an indemnity limit of not less than $10,000,000.00. The policy must indemnify Council
from all claims arising from the execution of the works. A copy of this insurance must be
submitted to Council prior to works commencing.

35. Management of Building Sites

The erection of suitable fencing or other measures to restrict public access to the site and
building works, materials or equipment when the building work is not in progress or the site is
otherwise unoccupied.

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is not
permitted and giving an after hours contact name and telephone number.

36. Consultation with Service Authorities
Applicants are advised to consult with Telstra, NBN Co and Australia Post regarding the
installation of telephone conduits, broadband connections and letterboxes as required.

Applicants are advised to consult with the relevant electricity authority with respect to electricity
supply and connection points to the site, or any other electrical infrastructure located in close
proximity to the proposed works. Unimpeded access must be available to the electricity supply
authority, during and after building, to the electricity meters and metering equipment.

37. Approved Temporary Closet

An approved temporary closet connected to the sewers of Sydney Water, or alternatively an
approved chemical closet is to be provided on the land, prior to building operations being
commenced.

38. Stabilised Access Point

A stabilised all weather access point is to be provided prior to commencement of site works,
and maintained throughout construction activities until the site is stabilised. The controls shall
be in accordance with the requirements with the details approved by Council and/or as directed
by Council Officers. These requirements shall be in accordance with Managing Urban
Stormwater — Soils and Construction produced by the NSW Department of Housing (Blue Book).

39. Details and Signage - Principal Contractor and Principal Certifier

Details
Prior to work commencing, submit to the Principal Certifier notification in writing of the principal
contractor’s (builder) name, address, phone number, email address and licence number.

Before work commences, details of the Principal Certifier, in accordance with Section 57 of the
Environmental Planning and Assessment (Development Certification and Fire Safety)
Regulation 2021, is to be lodged on the NSW Planning portal.

Sighage

A sign is to be erected in accordance with Section 70 of the Environmental Planning and
Assessment Regulation 2021. The sign is to be erected in a prominent position on the site
before the commencement of the work, and show —

a) the name, address and telephone number of the Principal Certifier,
b) the name and a telephone number on which the principal contractor/person responsible
for the work may be contacted outside working hours.

The sign must state that unauthorised entry to the work site is prohibited.

40. Notification of Asbestos Removal

Prior to commencement of any demolition works involving asbestos containing materials, all
adjoining neighbours, Council and WorkCover NSW must be given a minimum five days written
notification of the works.




41. Engagement of a Project Arborist
Prior to works commencing, a Project Arborist (minimum AQF Level 5) is to be appointed and
the following details provided to The Hills Shire Council’s Manager — Environment & Health:

a) Name:

b) Qualification/s:

c) Telephone number/s:
d) Email:

If the Project Arborist is replaced, Council is to be notified in writing of the reason for the change
and the details of the new Project Arborist provided within 7 days.

42. Erosion and Sedimentation Controls/ Soil and Water Management

The approved ESCP or SWMP measures must be in place prior to works commencing and
maintained during construction and until the site is stabilised to ensure their effectiveness.
Erosion and sedimentation controls shall be in place until the site is landscaped and/or suitably
revegetated. The approved ESCP or SWMP measures must be in place prior to works
commencing and maintained during construction and until the site is stabilised to ensure their
effectiveness. These requirements shall be in accordance with Managing Urban Stormwater —
Soils and Construction (Blue Book) produced by the NSW Department of Housing.

This will include, but not be limited to a stabilised access point and appropriately locating
stockpiles of topsoil, sand, aggregate or other material capable of being moved by water being
stored clear of any drainage line, easement, natural watercourse, footpath, kerb or roadside.

43. Erosion & Sediment Control Plan Kept on Site
A copy of the Erosion and Sediment Control Plan must be kept on site at all times during
construction and available to Council on request.

44. Demolition Works and Asbestos Management

The demolition of any structure is to be carried out in accordance with the Work Health and
Safety Act 2011. All vehicles transporting demolition materials offsite are to have covered loads
and are not to track any soil or waste materials on the road. Should demolition works obstruct
or inconvenience pedestrian or vehicular traffic on adjoining public road or reserve, a separate
application is to be made to Council to enclose the public place with a hoard or fence. All
demolition works involving the removal and disposal of asbestos must only be undertaken by a
licenced asbestos removalist who is licenced to carry out the work. Asbestos removal must be
carried out in accordance with the SafeWork NSW, Environment Protection Authority and Office
of Environment and Heritage requirements. Asbestos to be disposed of must only be
transported to waste facilities licenced to accept asbestos. No asbestos products are to be
reused on the site.

45. Waste Management Details Required

Prior to the commencement of works, the location of waste disposal and recycling for all
construction and/ or demolition waste materials (bricks, concrete, timber and so on) must be
submitted to and approved by the Principal Certifying Authority. Alternatively, details of an
appropriately licensed skip bin hire company or site clean company can be provided where the
company is engaged to undertake all works during construction of the development (collection,
transportation and disposal).

DURING CONSTRUCTION

46. Standard of Works

All work must be carried out in accordance with Council’'s Works Specification Subdivisions/
Developments and must include any necessary works required to make the construction
effective. All works, including public utility relocation, must incur no cost to Council.

47. Hours of Work




Work on the project to be limited to the following hours: -
Monday to Saturday - 7.00am to 5.00pm;
No work to be carried out on Sunday or Public Holidays.

The builder/contractor shall be responsible to instruct and control sub-contractors regarding the
hours of work.

48. Survey Report and Site Sketch

A survey report and site sketch signed and dated (including contact details) by the registered
land surveyor may be requested by the Principal Certifier during construction. The survey shall
confirm the location of the building/structure in relation to all boundaries and/or levels. As of
September 2018 the validity of surveys has been restricted by legislation to 2 years after issue.

49. Critical Stage Inspections and Inspections Nominated by the Principal Certifier
Section 6.6 of the Environmental Planning and Assessment Act 1979 requires critical stage
inspections to be carried out for building work as prescribed by Section 61 of the Environmental
Planning and Assessment (Development Certification and fire Safety) Regulation 2021. Prior
to allowing building works to commence the Principal Certifier must give notice of these
inspections pursuant to Section 58 of the Environmental Planning and Assessment
(Development Certification and fire Safety) Regulation 2021.

An Occupation Certificate cannot be issued and the building may not be able to be used or
occupied where any mandatory critical stage inspection or other inspection required by the
Principal Certifier is not carried out. Inspections can only be carried out by the Principal Certifier
unless agreed to by the Principal Certifier beforehand and subject to that person being a
registered certifier.

50. Mechanical ventilation in Food Premises

Exhaust hoods are to be of a stainless steel construction with an internal 50mm x 50mm gutter
and unscrewable drainage plug at one corner. They are to have removable grease filters for
cleaning.

Documentation shall be submitted to the certifying authority that the ventilation system has been
installed and is operating in accordance with:

i. AS1668.1:2015 — The use of ventilation and air conditioning in buildings — Fire and smoke
control in buildings; and
i. AS1668.2:2012 — The use of ventilation and air-conditioning in buildings PART 2:
mechanical ventilation in buildings.
51. European Sites or Relics
If, during the earthworks, any evidence of a European archaeological site or relic is found, all
works on the site are to cease and the Office of Environment and Heritage be contacted
immediately. All relics are to be retained in situ unless otherwise directed by the Office of
Environment and Heritage.

52. Asbestos Removal

Any asbestos containing material, whether bonded or friable, shall be removed by a licenced
asbestos removalist. A signed contract between the removalist and the person having the
benefit of the development application is to be provided to the Principle Certifying Authority,
identifying the quantity and type of asbestos being removed. Details of the landfill site that may
lawfully receive the asbestos is to be included in the contract.

Once the materials have been removed and delivered to the landfill site, receipts verifying the
quantity received by the site are to be provided to the Principal Certifying Authority.

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square metres
or more of asbestos sheeting) must provide information to the NSW EPA regarding the
movement of waste using their WastelLocate online reporting tool
www.wastelocate.epa.nsw.gov.au.



http://www.wastelocate.epa.nsw.gov.au/

53. Dust Control

The emission of dust must be controlled to minimise nuisance to the occupants of the
surrounding premises. In the absence of any alternative measures, the following measures
must be taken to control the emission of dust:

e Dust screens must be erected around the perimeter of the site and be kept in good repair
for the duration of the construction work;

e All dusty surfaces must be wet down and suppressed by means of a fine water spray. Water
used for dust suppression must not cause water pollution; and

o All stockpiles of materials that are likely to generate dust must be kept damp or covered.

54. Project Arborist
The Project Arborist must be on site to supervise any works in the vicinity of or within the Tree
Protection Zone (TPZ) of any trees required to be retained on the site or any adjacent sites.

Supervision of the works shall be certified by the Project Arborist and a copy of such certification
shall be submitted to the PCA within 14 days of completion of the works.

55. Construction and Fit-out of Food Premises

To ensure that adequate provision is made for the cleanliness and maintenance of all food
preparation areas, all work involving construction or fitting out of the premises shall comply with
the requirements of Australian Standard AS 4674-2004 — Design, construction and fit-out of
food premises and the provisions of the Food Standards Code (Australia). This includes, but is
not limited to:

e The intersection of floors with walls and exposed plinths in food preparation, storage and
servery areas are to be coved.

e All walls are to be solid construction. Solid construction is defined as brick, concrete
blocks, autoclaved aerated concrete or preformed panels that are filled with suitable
material.

¢ Pipes and conduits adjacent to walls are to be set a minimum of 25mm off wall face with
brackets. Pipes and conduits entering floors, walls or ceilings are to be fitted with a
flange and all gaps fully sealed.

e Hand wash basins:

0 Must be provided, not obstructed and accessible at bench height and no further
than 5 metres from any place where open food is handled or prepared; and

0 Must be fitted with a tap that operates hands free with a permanent supply of
warm running potable water delivered through a single outlet.

Note: Copies of AS 4674-2004 may be obtained from www.saiglobal.com by visiting the
website: www.saiglobal.com and copies of the Food Safety Standards Code (Australia) may be
obtained from Food Standards Australia New Zealand by visiting the following website
www.foodstandards.gov.au.

56. Contamination

Ground conditions are to be monitored and should evidence such as, but not limited to, imported
fill and/or inappropriate waste disposal indicate the likely presence of contamination on site,
works are to cease, Council’'s Manager- Environment and Health is to be notified and a site
contamination investigation is to be carried out in accordance with the State Environmental
Planning Policy (Resilience and Hazards) 2021.

The report is to be submitted to Council's Manager — Environment and Health for review prior
to works recommencing on site.

PRIOR TO ISSUE OF AN OCCUPATION CERTIFICATE


http://www.saiglobal.com/
http://www.saiglobal.com/
http://www.foodstandards.gov.au/

57. Landscaping Prior to Issue of any Occupation Certificate

Landscaping of the site shall be carried out prior to issue of an Occupation Certificate. The
Landscaping shall be either certified to be in accordance with the approved Landscape Plans
prepared by Inview Design Revision 2 dated 30/11/21 by an Accredited Landscape Architect or
be to the satisfaction of Council’s Manager Environment and Health. All landscaping is to be
maintained at all times in accordance with THDCP Part C, Section 3 — Landscaping and the
approved landscape plan.

58. Completion of Engineering Works
An Occupation Certificate must not be issued prior to the completion of all engineering works
covered by this consent, in accordance with this consent.

59. Property Condition Report — Public Assets

Before an Occupation Certificate is issued, an updated property condition report must be
prepared and submitted to Council. The updated report must identify any damage to public
assets and the means of rectification for the approval of Council.

60. Stormwater Management Certification

The stormwater management system must be completed to the satisfaction of the Principal
Certifier prior to the issuing of an Occupation Certificate. The following documentation is
required to be submitted upon completion of the stormwater management system and prior to
a final inspection:

¢ Works as executed plans prepared on a copy of the approved plans;

e For Onsite Stormwater Detention (OSD) systems, a certificate of hydraulic compliance
(Form B.11) from a hydraulic engineer verifying that the constructed OSD system wiill
function hydraulically;

e For OSD systems, a certificate of structural adequacy from a structural engineer verifying
that the structures associated with the constructed OSD system are structurally adequate
and capable of withstanding all loads likely to be imposed on them during their lifetime;

e Records of inspections; and
e An approved operations and maintenance plan.

Where Council is not the Principal Certifier a copy of the above documentation must be
submitted to Council.

61. Creation of Restrictions/ Positive Covenants

Before an Occupation Certificate is issued the following restrictions/ positive covenants must be
registered on the title of the subject site via dealing/ request document or Section 88B
instrument associated with a plan. Council's standard recitals must be used for the terms:

a) Restriction/ Positive Covenant — Onsite Stormwater Detention

The subject site must be burdened with a restriction and a positive covenant using the “onsite
stormwater detention systems” terms included in the standard recitals.

b) Restriction/ Positive Covenant — Water Sensitive Urban Design

The subject site must be burdened with a positive covenant that refers to the water sensitive
urban design elements referred to earlier in this consent using the “water sensitive urban design
elements” terms included in the standard recitals.

62. Section 73 Compliance Certificate

A Section 73 Compliance Certificate issued under the Sydney Water Act 1994 must be obtained
from Sydney Water confirming satisfactory arrangements have been made for the provision of
water and sewer services. Application must be made through an authorised Water Servicing
Coordinator. The certificate must refer to this development consent and all of the lots created.

Sydney Water’'s guidelines provide for assumed concurrence for the strata subdivision of a
development approved by an earlier consent covered by a compliance certificate.



The only other exception to this is for services other than potable water supply, in which case
the requirements of Flow Systems/ Box Hill Water as a network operator under the Water
Industry Competition Act 2006 would apply. A separate certificate of compliance would need to
be issued for those works.

63. Maximum Capacity Signage to be Displayed in the Premises

With effect from 26 January 2010, it is a Prescribed Condition under Clause 98D of the
Environmental Planning and Assessment Regulation 2000 that Entertainment Venues, Function
Centres, Pubs, Registered Clubs and Restaurant shall have a Maximum Capacity Signage on
display. The following signage is ready for use and shall be displayed in a prominent position
in the building:

Maximum Capacity of Venue

Pursuant to Development Consent N0.1237/2022/JP, the maximum number of
persons that are permitted in the school hall is 900.

Note:

1. The approved method to calculate that the authorised capacity is not exceeded is
by the issue of numbered tickets to patrons upon admission, together with regular
head counts at intervals during the hours of operation; or

2. The approved method to calculate that the authorized capacity is not exceeded is

by a counting device accurately indicating numbers of patrons “IN” and “OUT” of
the premises during high peak periods. These details are to be kept in a logbook
and updated at the end of trading on each day. The logbook is to be available for
inspection upon request by the Consent Authority or other licensing authorities.

The name, address and telephone number of the council area in which the
building is located:

The Hills Shire Council
3 Columbia Ct
NORWEST NSW 2153
Tel: 9843 0555

The name and business telephone number of an owner or manager of the
building (to be completed by owner or manager):

Owner/Manager’s Name:

Tel:

Mob:

64. Retaining Walls
All retaining walls shown on the approved plans shall be completed prior to the issue of a
“Whole” Occupation Certificate.

65. Acoustic Compliance Report

The acoustic consultant shall progressively inspect the installation of the required noise
suppressant components as recommended in Section 6 of the Noise impact Assessment for
Gilroy Catholic College Stage 2 prepared by Rodney Stevens Acoustics referenced as
210090R1 Revision 3 and dated 25 May 2022. Written certification is to be provided to Council’s
Manager — Environment and Health.




66. Food Premises Final Inspection

Prior to the issue of any Occupation Certificate, the food premises shall be inspected by an
Authorised Officer of The Hills Shire Council under the Food Act 2003, to determine compliance
with the Food Act 2003, Food Safety Standards and Australian Standard 4674:2004: Design
Construction and Fit-out of Food Premises.

THE USE OF THE SITE

67. Lighting
Any lighting on the site shall be designed so as not to cause a nuisance to other residences in

the area or to motorists on nearby roads and to ensure no adverse impact on the amenity of the
surrounding area by light overspill. All lighting shall comply with the Australian Standard AS
4282:1997 Control of Obtrusive Effects of Outdoor Lighting.

68. Offensive Noise - Acoustic Report
The use of the premises and/or machinery equipment installed must not create offensive noise
so as to interfere with the amenity of the neighbouring properties.

Should an offensive noise complaint be received and verified by Council staff, an acoustic
assessment is to be undertaken (by an appropriately qualified consultant) and an acoustic report
is to be submitted to Council’'s Manager — Environment and Health for review. Any noise
attenuation measures directed by Council's Manager - Environment and Health must be
implemented.

69. Acoustic — Public Address System

Noise associated with the operation of the school public address system, school bell or other
equipment on the subject site, must not exceed 5db(A) above the ambient background noise
level when measured at the property boundary.

70. Number of Staff and Students
The maximum number of staff and students are limited to 100 Staff and 1,380 Students as
approved under 1451/2019/JP.

ATTACHMENTS

Locality Plan

Aerial Map

LEP 2019 Zoning Map

LEP 2019 Height of Buildings Map
LEP 2019 Heritage Map

Site Plan

Floor Plans

Street Elevations

Building Elevations

10. Sections

11. Shadow Diagrams

12. Materials and Finishes

13. Landscape Plans

14. 9m Height Plane

15. Clause 4.6 Written Submission

CoNoh~wWNE



ATTACHMENT 1 - LOCALITY PLAN

[0 suBJECTsITE

v PROPERTIES NOTIFIED

HILLS DISTRICT HISTORICAL SOCIETY ALSO NOTIFIED

THE HILLS SHIRE COUNCIL

(1]
I THE HILLS SHIRE COUNCIL DOES NOT GIVE ANY GUARANTEES CONCERNING THE ACCURACY, COMPLETENESS OR CURRENCY OF THE
= TEXTUAL INFORMATION HELD IN OR GEME RATED FROM ITS DATABASE

Sydneyfs Garden Shire BASE CADASTRE COPYRIGHT LAND & PROPERTY INFORMATION NSW (LPI). CADASTRE UPDATE INCLUDING COUNCIL GENERATED DATA 1S SUBJECT
TO THEC COPYRIGHT.

ument Set ID: 20166623
ion: 3, Version Date: 08/08/2022



ATTACHMENT 2 - AERIAL MAP

[[] suBJECT sITE

THE HILLS SHIRE COUNCIL

[}
I THE HILLS SHIRE COUNCIL DOES NOT GIVE ANY GUARANTEES CONCERNING THE ACCURACY , COMPLETENESS OR CURRENCY OF THE
| ol TEXTUAL INFORMATION HELD IN OR GEMERATED FROM ITS DATABASE

S',rdney‘s Garden Shire  sasccaDasTRE COPYRIGHT LAND & PROPERTY INFORMATION NSW (LPI). CADASTRE UPDATE INCLUDING QOUNCIL GENERATED DATA IS SUBJECT
TO THSS COPYRIGHT.

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 3 - LEP 2019 ZONING MAP

LEGEND
[ R2 LOW DENSITY RESIDENTIAL

] A3 MEDIUM DEMNSITY RESIDENTIAL

[

H-h‘--l-n-ifm'j—d—-r‘“p—u--r—h
T

T, CHTESESE Of TRy OF IO A0S §50 et
—po— g b p— LEP 2019 ZONING MAP

[ o [ N

Ty
I Bais ledadin bk g et T e Ty O NAA el Sl "'-I\

of pdwre g Coarril o dern i maby e o T

Fouter N CONEDS COCYNMERT METEkra Te peay 3 Dd ey DeparITe Scale (Ad)r 115513
A% & 7008 coee A e o R Epena Eaies Date: TG 2001
COMTOAN SRS O Tl o
s oy 3311 0 Yt Drg L g gl mgrary ). e ermerion Prapared by HMadison Haorris
.:"I.-l 3L S0 © Sain e (Al EE) Waeriag dponi D0EL Dregy
Beea SRR e e L e

5
i3

T

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 4 - LEP 2019 HEIGHT OF BUILDINGS MAP

@ LS

K ginh B gL BT
i ity 4 (i p o B el w50 Dl G Faalias
Fuid i o geeershed For b detehess.  THEE Swrelors etes ra

far s, [ L-T

rovaded.
B ¢ b { o] Pt T ey o LW fgafin] Lot
Cadastre ~odrioatone indedng Courcl genermed dets & subject T THEC

CEERTIgNT
v SO0 CONDouT CRpATHJAE PETATE T RRagerTy & kD agany

CparnTers
i Py el Chmute Ohange (T000) el TIEE vaad JO1L 3017,

SULE kO confmar haed o resy LDwr dabs Son KOS Soated
Eegmal

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022

LEP 2019 HEIGHT OF BUILDINGS

MAP
Scale (Ad): 1:5513
Data: 210772022
Prepared by: Madison Mormis




ATTACHMENT 5 - LEP 2019 HERITAGE MAP

/S

YN
"ﬁlﬁr"

e
o,

of Eavironmast snd Clnats Changs (DOOC] snd THED Faar 2001, 31T, A Dabe: F1/07 2022

HILE A D contour bened on ey LDwr deis dram ASW Seetial Sareces

arial [rmgery L] & 'ewicta Pry Licasd cid agency LFL. harad Imagaria Prepared by: Hadisan Morris
L4, L IOLE & /B

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 6 - SITE PLAN

e g
simEET ‘___..-v""-.
-
-
‘_,.-‘
-
f =
. a7
: . B
s ’/,
f/
2l
i ) r—— .
" ! I(J
| ;‘I.l -E', N - - /f, -
| s L - ;il - A
: = | - ;i By ¢ SiGabalsSchool
| '___._—.-— u ¥ n'__”.' P \\\ /,,
e e I =3 = A
1 r = N
O . - v
\ =l LA ;
i | [ T
.{--—":':L:—'T""r—{/\ | ]_ﬁ!
! | T
CEL LR, falieas - Block A
i | . >
— o = - . Heritage Item
1 \ ]
. I i (N -
! N - | '.|: i
T . ! e
‘ | m= — -
| = [ ! I; .....
STAGE 2 works:| — | ! 1 =
New 2 stoey Sk -'-:_:-r = L : >
assndﬁ.tedekbemallands&pewugks | 'In.:- II : -I fly= =
T {1 | | H -
S | L
] | —
! i 7 i
I f
i . g
STAGE 2 works: p % o i
Resurlace 2 ¥ exst HMCOLR.: f:/’ ¥
Maw ru:ianwr mﬂun L et -

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 7 - FLOOR PLANS

——— -

-

e ————

-/
9 Level 1 Floor Plan

1:200

IIIIIIIIII

||||||||||||||||||||||||||||

Version: 3, Version Date: 08/08/2022

Document Set ID: 20166623



.

0oz L 0
ueid 1004 Z jana]

1338187 U4

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022

i

gl -

=

N e

ST

\

i

"

i
i
it

____________

R




7//../%/4

NESNERCThN Y

Version: 3, Version Date: 08/08/2022

Document Set ID: 20166623



ATTACHMENT 8 — STREET ELEVATIONS

©)

0oL

[EAQ DURSPGG Wody IS8 oS UONEAS|] Jeans

|==
: =,
soacocul, ] -t

0L

e

] ]
Al
e

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 9 — BUILDING ELEVATIONS

nnnnn

= —— T

222 ]

r
Bsock 0
obvassiet o o L M pmma e U SR

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 10 - SECTIONS

B A
=
r..uﬂh g bl o
lllllllllllll - — ﬁ
p—————
! " 4III.
Frap & Fisod Tath  ehem | seienes o Wt Lib 2
Storw _ I Stere. Freg Lat rl.L |
e | L L il
] E— o 1
h —_ Arirpory | o _T et sh“.lfiﬁ» Asmad Workshep m!ﬂ
1 —f L - uk -
HJﬂ-uuﬂ|HJ
_\e._)__b-.um-i_a.._
(s B
g .
e = m —- -
Mach Plant Jo—
e | IM-— 7 |
B
lJiS- .J_aﬂlan.l -uin.igla.. Siair 4 -

Version: 3, Version Date: 08/08/2022

Document Set ID: 20166623



ATTACHMENT 11 - SHADOW DIAGRAMS
o b b [ _no. " .II. |
36 | |II
'l;‘.l
no. ’,f
| % \
. |
no '|
? ]
\
)
. =
" 2
& s |
L o )|
- -I,- :: # . I
{ Tz‘l ‘; \ - |
'- \ w New L X
nb. \ degtv)?:!:l;(t Y COLA Block C
a6 \
| L Il\i\\ Y | ‘
|| | T = —/
NN Al
rég 1
0- sed Bam June 21 | ! |

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



bt b e Lo

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022

LT

yeo11s 21iENW

-

|| exBlock F

— |Blotk X|_ New ex ‘
ddmaRdi COLA Block
| | rL
. | |
|'|II'\ |||I \ g = \‘T_ — _-:-f
LA _i | =




bl b b bee

_no. 1 1) .
% I II| II|
\
'. _. '@ll‘ll
I. 4._ I|||
T no. 1
|I 38 flllll
1 |_'|I
I_ I_ '}‘\I
)
] pn .
| no. -'l. \I
4? + |}\
L o ||
. sk
| AN - # | |
Mo, [
‘:I 44 -I ‘; “I\ — |
Ao | 2 I\ |
_ \ | [Biott New ex
| — |[Blogk X
| no. || 'lll\ dem:IJ ntahl4 COLA Block C
T L \ |
X i\
NURYI:
no. | '
48 |

no.

| \ V1
Proposed 3pm June 21 | 50
1:250 |

Document Set ID: 20166623
Version: 3, Version Date: 08/08/2022



ATTACHMENT 12 — MATERIALS AND FINISHES

I

iy

| [ ———
i

'Mi

northern & western facades (trees and fence removed for clarity)
not to scale

==

01_ face brick examples (fb) 02_blockwork example (bw)  03_light weight cladding examples {lwc)

southermn & western facades (trees and fence removed for clarity)

please note: these images are indicative of the proposed palefte
nat o scale

of materials and are subject to avallability and cost constraints
associated with the project

Version: 3, Version Date: 08/08/2022

Document Set ID: 20166623



ATTACHMENT 13 — LANDSCAPE PLANS
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Introduction

1.1

1.2

Commission

DFP has been commissioned by Catholic Education Diocese of Parramatta (CEDF) to
prepare a written request (“Variation Request”) pursuant to cl4.6 of The Hills Local
Environmental Flan 2015 (the LEF) for the proposed alterations and additions development at
Gilroy Catholic College, Marie Street, Castle Hill.

The Proposal is described in detail in Section 4 of the Statement of Environmental Effects
(SEE) and comprises:

. Demolition of existing 'Block D' and 'Block E';

. Construction of a new two (2) storey building (to be called 'Block DY) which will contain
specialist STEM classrooms;

. Construction of a new COLA over one of the existing sporis courts;
. The resurfacing of two (2) existing sports courts; and

. Landscaping to create a high quality play space which better addresses the
topographic transition across the site.

The Proposal exceeds the height of building development standard under cl4.3 of the LEP
having a maximum height of 11.14 metres above the existing ground level. This exceads the
maximum height of building development standard of ning (%) metres by 2.14 metres, which is
equivalent to a variation of 24%.

Motwithstanding the contravention of the development standard, the proposal is considered to
be consistent with the objectives of the development standard and the objectives of the zong
within which the development is to be carried out and there are sufficient environmental
planning grounds to justify the contravention in this instance including the minimal exient of
the variation and the absence of any discernible environmental impacts associated with the
variation.

This written request has been prepared to provide a detailed assessment in accordance with
the statutory requirements of cl4.6 so that the consent authority can exercise its power to
grant development consent, notwithstanding the confravention to the height of building
development standard.

Material Relied Upon

This Variation Request has been prepared by DFP based on the Architectural Drawings
prepared by Stanton Dahl Architects and other supporting drawings and reports which
accompany the SEE report preparad DFP.

This Variation Request should be read in conjunction with the detailed environmental planning
assessment contained in the SEE and documents submitted with this development
application.
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The Relevant LEP Provisions

2.1
2.1.1

The Hills Local Environmental Plan 2019

Clauses 2.2-2.3 — Zoning and Permissibility
Clause 2.2 and the Land Zoning Map of LEP Sheet LZN_024 provide that the site is zoned R2

Low Density Residential (R2 Zone) and the Land Use Table specifies the objectives of this
zone as follows:

« To provide for the housing needs of the community within a low density
residential enviromment.

« Toenable other land uses that provide faciiities or services to meet the day to
day needs of residents.

+  Tomaintain the existing low densifty residential character of the area.

The proposed development being for the purpose of an educational establishment is
permissible with development consent in the R2 Zone pursuant to the LEP. The proposal
upgrades school facilities located on site in a similar bulk and scale to the existing
development to meet the daily needs of residents and to maintain the existing low density
residential character of the area.

Clause 4.3 — Building Height
Clause 4.3 of the LEP sets out the height of buildings development standard as follows:

(1} the objectives of this clauss are as follows-
(&) foensure the height of buildings s compatlible with that of adicining development
and the overall stresfscape,
(B} fo minimise the impact of overshadowing, wisual impact and foss of privacy on
adipining properiiss and open spsce areas.

The Height of Buildings Map designates a maximum building height of nine (9) metres for the
site.

The LEP defines building height {or height of building) as:

(&) in relation to the height of a bullding in mefres- the vertical distance from ground levesl
(existing) fo the highest point of the building, or

(b} Inrelation fo the RL of & building- the vertical distance from the Australian Height Dafum
ta the highest point of the building,

Including plant and lift overruns, but excluding communicafion devices, anfennae, safellfs
dishes, masis, flagpoles, chimneys, fluss and the liks.

Clause 4.6 — Exceptions to Development Standards
Clause 4.6(1) of the LEP states the objectives of the clause as follows:

(a} to provide an appropriafe dsgree of flexibiity in aspplying cerfain devsiopment
standards fo parficular development,

(b} to schieve beffer oufcomss for and from develgpment by allowing flexibility in
particular circumstances.

In the Judgment of initlal Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118
(“Initial Action”) (See Section 4.7), Preston CJ ruled that there is no provision that requires the
applicant o demonsirate compliance with these objectives or that the consent authority be
satisfied that the development achieves these objectives. Furthermore, neither cl4.6(3) nor
cld.G6(4) expressly or impliedly requires that development that contravenes a development
standard “achieve befter outcomes for and from development”.

Accordingly, the remaining subclauses of cl4.6 provide the operable provisions and
preconditions which must be satisfied before a consent authority may grant development
consent to a development that contravenes a development standard imposed by an
environmental planning instrument.

Clause 4.6(2) provides that:
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2 The Relevant LEP Provisions

(2} Development consent may, subject fo this clsuse, be granted for development even
though the development would confravene g developmeni standard imposed by this
or any other environmental planning instroment. Hawever, this clause does not apply
to a devslopment standard thal is expressly excluded from the operation of this clause.
The height of building development standard is not expressly excluded from the operation of
cl4 6 and accordingly, consent may be granted.

Clause 4.6(3) relates to the making of a written request to justify an exception to a
development standard and states:
(3} Development conssni must not be granfed for devslopmeni that cantravsnss a
development standard unless the conssnt authorfy has considersd & written request

from the applicant that sesks fo justify the contravention of the development sfandard
by demonsirating—

{a) that compliance with the development standard is unressonable or unnecessary
in the circumstances of the cass, and

{b) that there are sufficisnt environmental planning grounds fo justify coniravening the
development sfandard.

The proposed development does not comply with the Height of Buildings development
standard pursuant to cl4.3 of the LEP however, strict compliance is considered to be
unreasonable and unnecessary in the circumstances of this case as detailed in Section 5.2.1.

In addition, there are considered to be sufficient environmental planning grounds fo justify
contravening the development standard as detailed in Section 5.2.2.

Clause 4.6(4) provides that consent must not be granted for development that contravenes a
development standard unless:

{4) Development consent must not be granied for development that contravenss a
development sfandard unless—

(&) the consent awtharty is safisfied thai—

(i) the applicant’s wrlten request has adequately addressed the matters
required fo be demaonstrated by subclause (3), and

(i} the proposed development will be in the public inferest because it is
consistent with the objectives of the paricular standard and the
objectives for development within the zone in which the development
is proposed o be carried out, and

(b) the concurrence of the Flanning Secretary has besn oblained.
Sections 5.2 and 5.3 of this written request address the matters required under cl4.6(4)(a) of
the LEF and Section 5.4 addresses cl4.6(4)(b).
Clause 4.6(5) provides that:
{5) In deciding whether fo grant concurrence, the Planning Secretary must consider—

(8] whether confravention of the development standard raises any matter of
significancs for State or regional environmental planning, and

(b) the public bensfit of maintaining the development standard, and
(e} any other maffers required to be faken info considerstion by the Planning
Secretary before granfing concurrence.
Section 5.5 of this written request addresses the matters required under cl4.6(5) of the LEP.

Clauses 4.6(6) and (&) are not relevant to the proposed development and cl4.6(7) is an
administrative clause requiring the consent authority to keep a record of its assessment under
this clause after determining a development application.
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3 The Nature of the Variation

The proposed development reguires a variation to the height of buildings development
standard under clause 4.3 of The Hills LEP 2019. The proposed specialist research and
creative hub (Block D) has a maximum height of 11.14 metres and the proposed COLA has a
maximum height of $.30 metres.

The Block D roof exceads the height limit by up to 2 14 metras, which is the equivalent to a
variation of nearly 24%. The maximum extent of the height variation sought is demonstrated in
Figure 1. The non-compliance is the result of the sloping terrain, floor to ceiling heights, roof
pitch, desire to provide natural light and ventilation, and integration with outdoor leaming and
play spaces internal to the site. Despite the numerical calculation, the non-compliance is
considerad minor.

The structure would remain below the tree line and historic ‘Block A" which sits on the hilltop,
typical of this early twentieth century Romanesque building (Figure 2).

The proposed roof dasign presents & small rise skimming above the prescribed maximum
building height (Figure 3). The variation arises due to the characteristics of the site (including
topography and floor levels) and the design requirements of the built form necessitated by the
placement of mechanical plant equipment so that it is not visible from the street. The design
provides for natural light and ventilation within the building and the non-compliance is not
observed from the public realm as it is set back behind the western roofline.

The environmental amenity impacts of the proposed non-compliance are minor and will not
impact amenity within the school grounds nor to surrounding private or public land. The
requested variation does not result in any overshadowing of any neighbouring property after
9am (on 21 June) as demonstrated in Figure 4.

The characteristics and design requirements cannot be modified any further to reduce the
building height without compromising the aesthetic and functional qualities of the proposed
built form. Building placement, design, proportioning and layout are all consistent with
standard classroom design and do not in themselves contribute to an excessive breach of the
building height development standard.
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Figure 2 Long section from Mare Sireet (Source: Stanton Dahl Architects)
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3 The Nature of the Variation

Figure 2 Birds eye view of height plane from Mare Streef (Source: Sfanfon Dahl Architects]
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Figure 4  Shadow diagram - Sam, 21 June (Source: Stanton Dahl Archifects)

The COLA exceeds the height plane by 300mm in its south-eastern corner as a result of the
pitch of the roof structure, as shown in Figure 5.
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3 The Nature of the Variation

—

Figure §  COLA penetrating 9m height plane by 300mm (Scuwrce: Sfanfon Dahl Archifects)
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Case Law

4.1

4.2

4.3

Introduction

The proposed vanation to the development standard has been considered in light of the
methodology established by the NSW Land & Environment Court {the Court) and the following
subsections provide a brief summary of key Judgments regarding variations under the former
SEPF 1 and cld.6 of the Standard Instrument — Principal Local Environmental Flan (SILEF).

Winten Developments Pty Ltd v North Sydney Council [2001]

Through the Judgment in Wintern Developments Py Ltd v North Sydney Council [2001]
NSWLEC 46 ("Winten") the LEC established a ‘5-part test' for considering whether strict
compliance with a development standard is unreasonable or unnecessary in a particular case.
The elements of this test can be summarised as:

. Is the planning control a development standard?
. What is the underlying object or purpose of the standard?

. Is compliance with the standard consistent with the aims of the policy, and in particular,
does compliance with the standard tend to hinder the attainment of the objects
specified in s5(a)(i) and (ii) of the Environmental Flanning & Assessment Act 19757

. Is compliance with the development standard unnecessary or unreasonable in the
circumstances of the case?

. Is the objection well founded?

The 19 ‘test’ continues to be relevant and is a precondition for the application of cl4.6 — see
Section 5.1.

The 2™ ‘test' is required to be demonstrated under cl4.6(4)(a)(ii) — see Section 5.2.1.

The 3" ‘test’ was specific to cl3 of SEPP 1 and has not been transferred to cl4.6 of the SILEP.
Motwithstanding, in Initial Action (see below), Preston CJ indicated that it is reasonable to infer
that “environmental planning grounds” as stated in under cl4.6(3)(b), means grounds that
relate to the subject matter, scope and purpose of the EPA Act, including the objects in 1.3 of
the EP&A Act - see Section 5.2.2.

The 4" test' is required to be demonstrated under cl4.6(3)(a) - see Section 5.2.1.
The 5™ 'test' is analogous to cl4.5(4){a) — see Section 5.3.

Wehbe v Pittwater Council [2007]

The 5-part test under Winten was later supplemented by the Judgment in Wefibe v Piffwaler
Council [2007] LEC 827 ("Wehbe") where Chief Justice Preston expressed the view that there
are 5 different ways in which an objection to a development standard may be assessed as
being well founded and that approval of the objection may be consistent with the aims of
SEPF 1. These included:

1. Motwithstanding the non-compliance, is the proposal consistent with the relevant
environmental or planning objectives?

2. Iz the underlying objective or purpose of the development standard not relevant to the
development with the consequence that compliance is unnecessary?

3. Would the underlying objective or purpose of the development standard be defeated or
thwarted if compliance was required with the consequence that compliance is
unreasoenable?

4. Has the development standard been virtually abandoned or destroyed by the consent
authority’s own actions in granting consents departing from the standard and hence
compliance with the standard is unnecessary and unreasonable?
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Case Law

4.4

4.5

4.6

5. ls the zoning of the particular land unreasonable or inappropriate such that the
development standard appropriate for that zoning was also unreasonable or unnecessary
as it applied to that land and therefore, compliance with the standard would be
unreasonable or unnecessary?

Four2Five Pty Ltd v Ashfield Council [2015]

In the Judgment of Four2Five Pty Lid v Ashfield Council [2015] NSWLEC 1009 ("Four2Five”)
Pearson C expanded on the earlier Judgments of Winten and Wehbe, indicating that whilst
consistency with zoning and standard objectives of the development standard is addressed
specifically in cl4.6(4)a)(ii), there remains an onus of also demonsftrating that there are
“sufficient environmental planning grounds® such that compliance with the development
standard is unreasonable or unnecessary. Furthermore, that the envirenmental planning
grounds must be particular to the circumstances of the proposed development rather than
public benefits that could reasonably arise from a similar development on other land.

The environmental planning grounds that support the proposed variation to the building height
development standard in this circumstance are detailed in the SEE, supported by the
Architectural Plans and Architectural Design Statement. Section 5.2.2 of this variation
request includes a summary of these environmental planning grounds.

Randwick City Council v Micaul Holdings Pty Ltd [2016]

In his Judgment of Randwick City Council v Micaul Holdings Pty Lfd [2016] NSWLEC 7
(‘Micaul') Preston CJ made it clear that development consent cannot be granted for a
development that contravenes a development standard unless the consent authority:

(a) has considered a written cl4.6 objection seeking to vary the development standard as
required by cl4.6(3) of the SILEP;

(b} is satisfied that the cl4.6 objection adequately addresses the matters required to be
demonstrated by cl4.6(3) (as required by cl4.6(4)(a)i));

(c) iz satisfied that the development will be in the public interest because it is consistent with
the objectives of the particular standard and the objectives for development within the
zone in which the development is proposed to be carried out as required by cld.6(4)(a){i).

In addition, Preston CJ elucidated that the consent authority does not have to be directly
satisfied that compliance with the development standard is unreasonable or unnecessary in
the circumstances of the case — only that it be indirectly satisfied that the applicant's written
request adequately addresses the matters in cl4.6(3) that compliance with the development
standard is unreasonable or unnecessary.

Furthermore, Preston CJ confirmed that an established means of demonstrating that
compliance with a development standard is unreasonable or unnecessary is to establish that a
development would not cause environmental harm and is consistent with the objectives of the
development standard.

Moskovich v Waverley Council [2016]

Providing further guidance on the interpretation of cl4.6 compared to its predecessor SEPP 1,
the Judgment in Moskowvich v Waverley Council [2016] NSWLEC 1015 ('Moskovich') outlines
that cl4.6(3)(a) is similar to cl 6 of SEPP 1 and the ways of establishing that contravention of a
development standard is well founded expressed in Wehbe (e.g. “achieving” the objectives of
the development standard) are equally appropriate for the consideration of cl4.6(2){a).

However, cl4.6(4)(a)(ii} has different wording to SEFFP 1 and requires the consent authority to
be safisfied that the proposed development is in the public interest because it is “consistent”
with objectives of the development standard and objectives for the zone rather than
“achieving” the objectives. Consequently, the considerations of cl4.8(3)(a) and cl4.6(4)(a )i}
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Case Law

4.7

4.8

4.9

are different with the achievement test being more onerous and requiring justification in ‘ways'
such as those expressed in Wehbe.

Accordingly, whilst the Judgments in Winten and Wehbe related to variation requests under
SEPP 1, the methodology and reasoning expressed in those Judgments continues fo be the
accepted basis upon which to assess variation requests pursuant to cl4.6 with minor areas of
differing interpretation.

Initial Action Pty Ltd v Woollahra Municipal Council [2018]

In the Judgment of initial Acfion Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118
(‘Initial Action”), Preston CJ indicated that cl4.6 does not directly or indirectly establish a test
that a non-compliant development should have a neutral or beneficial effect relative to a
compliant development. For example, a building that exceeds a development standard that
has adverse amenity impacts should not be assessed on the basis of whether a complying
development will have no adverse impacts. Rather, the non-compliance should be assessed
with regard to whether the impacts are reasonable in the context of achieving consistency with
the objectives of the zone and the objectives of the development standard.

In addition, Preston CJ ruled that cl4.6 does not directly or indirectly establish a “test” that a
development which contravenes a development standard results in a “betfer environmental
planning outcome” relative to a development that complies with the development standard. In
fact, there is no provision in SILEP that gives substantive effect to the objectives of cl4.6
stated in cl4.6(1)(a) and (b). Thatis to say. neither cl4.6(3) nor (4) expressly or impliedly
requires that development that contravenes a development standard “achieve beffer outcomes
for and from development”.

Furthermore, Preston CJ ruled that it is incorrect to hold that the lack of adverse amenity
impacts on adjoining properties is not a sufficient ground justifying the development
contravening the development standard, when one way of demonstrating consistency with the
objectives of a development standard is to show a lack of adverse amenity impacts.

Al Maha Pty Ltd v Huajun Investments Pty Ltd [2018]

The Judgment of Al Maha Pty Ltd v Huagjun Investments Py Ltd [2018] NSWCA 245 (Al
Maha') makes it clear that a consent authority or the Court must, in determining a
development application subject to request under cld.6, clearly enunciate that it has satisfied
itself of the matiers in of cld.6(4).

In the case of a consent autherity, this might be by way of a statement in the reasons for
approval authored by the consent authority or alternatively, a statement in the Orders or
Judgment of the Court.

Summary of the Case Law Methodology and Tests

The collective methodology and tests described above has been applied to the assessment at
Section 5 and can be summarised in the following steps:

1. Step 1 - Is the planning control that the applicant seeks to contravens a development
standard?

2. Step 2 - Is the consent authority satisfied that the applicant's written request seeking to
Jjustify the contravention of the development standard has adequately addressed the
matters required by cl4.6(3) by demonstrating that:

(a) compliance is unreasonable or unnecessary; and

(b) there are sufficient environmental planning grounds to justify contravening the
development standard?
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Case Law

Step 3 - Is the consent authority satisfied that the proposed development will be in the
public interest because it is consistent with the objectives of the particular development
standard that is contravened and the objectives for development for the zone in which the
development is proposed to be carried out?

Step 4 - Has the concurrence of the Secretary of the Department of Planning, Industry
and Environment been obiained?

Step 5 - Where the consent authority is the Court, has the Court considered the matters in
cl4.6/5) when exercising the power to grant development consent for development that
contravenes a development standard.

Step & — In determining the development application, has the consent authority or the
Court clearly enunciated that it is has formed the necessary opinions of satisfaction under
cl 4.6(4) of the LEP.
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5 Assessment of the Variation

5.1 Step 1 - Is the planning control a development standard?

This question is the 1% ‘test' in Winten. The height of buildings control in cl4.3 of the
Sutherland Shire LEF 2015 is a development standard, defined in Section 1.4 of the EP&A Act
as follows:
"development standards mesns provisions of an emvironmental planming instrument or the
reguiations in relstion to the carrying out of development, being provizions by or under which
requirements are specified or sfandards sre fived in respect of any aspect of that
development, including, but without Nimiting the gensrality of the foregaing, requirements or
standsrds in respect of:
(a} the area, shape orfrontage of any land, the dimensions of any land, buildings or works,
ar the distance of any land, bullding or work from any specified point,

() the characfer, location, sifing bulk, scale, shape, size, height, densify, design or
exfernal appearance of 8 building or work,
The height of buildings development standard is not expressly excluded from the operation of
cl4.6 and accordingly, consent may be granted.

5.2 Step 2 — Pursuant to cl4.6(4)(a), is the consent authority satisfied that the
written request adequately addresses the matters in Clause 4.6(3)7

5.2.1 Clause 4.6(3){(a) — compliance is unreasonable or unnecessary in the
circumstances of the case
To demonstrate that compliance with the Height of Building development standard is
unreasonable or unnecessary, this written request relies upon the 2™ ‘test in Winten and the
1% and 2™ ‘ways' in Wehbe — i.e. the underlying objectives or purpose of the standard is
satisfied or the objectives are not relevant. These aspects are discussed in the following
paragraphs.
The underlying objectives or purpose of the standard
Table 1 provides an assessment of the proposed development against the objectives of the
height of buildings development standard under cl4.3 of The Hills LEF 2018.

Table1 Assezsment against the objectives of the height of buildings development standard

Objective Assessment

(8} fo enzure the haight of bulldings iz The extent of the variation the subject of this assessmentis
compatible with that of adfisining limited to & small portion of the upper roof structure, set backin a
develspment snd the overall podium =style behind the forward most roof element. The
streatzcape, variation resulis from the &ite's terrain, floor to ceiling heights,

roof pitch and desire to provide natural light and ventilation.

The new Block D remains of 2 comparable size and nature with
the two (2) Blocks it proposes fo replace and other development
across the school site. Being limited fo two (2) storeys, being
articulated in its design and being screened by mature frees
along the site’s road frontage, the developrnent sits comfortably
within the established streetscape and landscape character.

Further, the new Block D is designed to be compstible with the
bulk, scale and design of the approved Block G, which now

forms part of the strestscape.
(b} fo minimize the impact of The Architectursl Plans provide detailed shadow diagrams which
overshadowing, vizua! impact and confirm that all overshadowing generated by the proposed
lnze of privacy on adioining structures, including the overshadowing generated by the portion
properfies and open space aress of the roof that is above the maximum building height

development standard, will maintain reasonable daylight access
to all buildings on site. The proposal does not generate any
overshadowing of adjoining properties after Bam.
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Assessment of the Variation

Table1 Assessment againstthe objectives of the height of buildings development standard

Objective Assessment

The proposad Block D is consistent in placement and scale to
the existing Elocks D and E which it will replace.

The new Elock D will provide a greater setback to the heritage
fabric of Block A, impraving views to this hertsgs item. The
Black has been designed to maximise privacy to adjacent
dwellings. Mo notable views or vistas are impacted in a negative
way.

The extent of the roof above the building height development
standard does not allow for any additional storeys to the building
that would impact privacy to adjacent properties. No windows
are located above the maximum building height plane.

Clause 4.6(3)(b) = There are sufficient environmental planning grounds to justify
contravening the development standard

As set out in Four2Five, when a development standard is sought to be varied, there is an onus
on the Applicant to demonstrate that there are “sufficient environmenial planning grounds”
such that compliance with the development standard is unreasonable or unnecessary and
these environmental planning grounds must be particular to the circumstances of the
proposed development rather than grounds that could reasonably apply a similar development
on any other land.

The site-specific environmental planning grounds that support the proposed variation to the
height of buildings development standard in this circumstance are detailed in the SEE,
supported by the Architectural Plans and Architectural Design Statement and include:

. Topography: The topography of the land is sloping and falls east to west with the
school sitting above Marie Street. The proposed height of the building is a response to
the natural change in topography of the site such that it retains the predominant two-
storey character along Marie Street frontage whilst being regarded as single storey
when relating internally to the existing Block A administration block, which is of local
heritage significance.

In order to maintain a consistent floor level across the building to maximise
accessibility, the proposed floor level has been designed to match the external levels
and this then sets the RLs for each floor of the building. The building has almost
entirely been accommodated under the maximum building height plane but an element
of the roof structure penetrates the plane in order to accommodate natural light and
ventilation through the building. There is no other way to reduce height in response to
the topography of the land without compromising amenity and functionality within the
building, or increasing the amount of earthwork and disrupting accessibility.

. Floor Levels: The proposal provides for improved accessibility and integration info
outdoor learning and recreation spaces. Level 2 of the proposed building has been
designed to integrate into the new Plaza with covered access provided all along the
north-eastern front of the building and up to the new Canteen to foster informal and
social gathering spaces. The siting of the Sports Amphitheatre will enable improved
supervision and ventilation through the campus, enabling improved social outcomes for
the school community. This integration would be compromised if the building were to be
set any lower in order to achieve a compliant building height.

. Roof Form and Pitch: The roof form has adopted a long single pitch of a gentle
gradient. Design requirements of the built form necessitated by accommodation of
improved natural light and ventilation have guided the roof design. Mechanical plants
have been located within roof spaces for better acoustic environment within the school
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Assessment of the Variation

and the residential neighbourhood, whilst being serviceable as the building is single
storey when accessed from the school's new Plaza.

. Siting and Impacts on Adjoining Properties: The proposal is located on the site to
maintain the same setback as the blocks it will replace. It is similar in bulk and scale as
other development across the school. Being limited to two (2) storeys, articulated in its
design and screened by mature frees along the site's road frontage, the development
sits comfortably within the established streetscape and landscape character. The
proposal does not generate any overshadowing of adjoining properties or the public
domain. The extent of the roof form which breaches the building height development
standard is located behind the front building line and is not visible from the public
domain. It will not result in any direct impacts on adjoining public or private land, and
will not be readily discernible when viewed from within the school.

In addition to the above grounds, in Micaul and Initial Action, Preston CJ clarified that
sufficient environmental planning grounds may also include demonsirating a lack of adverse
amenity impacts.

As outlined in Section 5.2.1, there is considered to be a lack of adverse amenity impacts
arising from the proposal as it will not result in adverse overshadowing, overlooking or view
loss.

In summary, the site conditions and form of development contribute to the contravention of the
height of buildings development standard and notwithstanding the confravention, the proposal
minimises significant adverse amenity impacts.

5.3 Step 3 - Pursuant to cl4.6(4)(b), is the consent authority satisfied that the
development will be in the public interest because it is consistent with the
objectives of the development standard and the objectives of the zone?

As outlined in Section 5.2.1, the Proposal achieves and is therefore consistent with the
relevant objectives of the height of buildings development standard.
However, the consent authority must also be satisfied that the development will be consistent
with the objectives of the R2 Low Density Residential Zone within which the development is to
be carried out.
Table 2 provides an assessment of the proposed development against the objectives of the
R2 Zone expressed in the Land Use Table to ¢l2.3 of The Hills LEP 2019,
Table 2 Aszsezsment against the objectives of the R2 Low Density Residential Zone
Objective Assessment
To provide for the houzing neads The proposed development of 2 STEM dassroom block is a related
of the community. use to the operation of the site for an educational establishment that
will provide for the engoing sustsinability of the school.
To provide for 8 varefy of housing
fypes and denazities. Schools are fundamental infrastructure to support residential functions
in areas with family demographics such as greater Castle Hill.
To enable other land usez that The propesed development is consistent with the existing use of 2
provide facilities or senices fo school and will have a wide range of benefits o the school and
meef the day fo day needs of surrounding comrmunity.
residanfs.
To enable ather land uszes that The propesed developrment is consistent with the existing use of a
=supparf the adjoining or nearby school and will not result in changes to access to the site or student
commercial centres and profect and staff numbars.
the amenity of the adjcining or
nearby residential sreas. The propesed works are consistent in siting, scale and character to the
buildings it will replace and other development across the site. It has
been designed to prevent any unressonable impacts on edjacent
residential developrment and the streetscape maore generally.
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5.4

5.5

5.6

Accordingly, it follows that the proposed development is in the public interest because it is
consistent with the objectives of the height of buildings development standard under The Hills
LEP 2019 and the objectives of the R2 Low Density Residential zone.

Step 4 - Clause 4.6(4)(b) = The Concurrence of the Secretary has been
obtained

On 21 February 2018, the Secretary of the (then) Department of Planning and Environment
issued a Notice (‘the Notice') under clé4 of the Emvironmental Flanning and Assessment
Regulation 2000 (the EP&A Regulation) providing that consent authorities may assume the
Secretary's concurrence for excepfions to development standards for applications made under
cld 6 of the SILEP or SEPF 1 subject fo certain conditions.

The conditions of the Notice identify that for “development that confravenes a numerical
development standard by mare than 10%", concurrence may not be assumed by a delegate of
the consent authority. As the extent of the variation to the building height development
standard is greater than 10%, Council may not assume the concurrence of the Department.

Step 5 - Clause 4.6(5) - Concurrence Considerations

In the event that concurrence cannot be assumed pursuant to the Notice, cl4.6(5) of the LEP
provides that in deciding whether to grant concumrence, the Secretary must consider;

(a}  whether confravention of the development standard raisss any matier of significance
for State or regionsl environmental planning, and

(b}  the public benefit of maintaining the development standard, and

(o) anmy other matters reguired fo be faken inlo consideration by the Secretary befors
granting CoNcLmancs.
Accordingly, the proposed contravention of the building height development standard has
been considerad in light of cl4.6(5) as follows:

. The proposed non-compliance does not raise any matter of significance for State or
regional environmental planning as it is peculiar to the design of the proposed
alterations and additions for this particular Site and this design is not directhy
transferrable to any other site in the immediate locality, wider region or the State and
the scale of the proposad development does not trigger any requirement for a higher
level of assessment;

. As indicated in Section 5.3, the proposed contravention of the building height
development standard is considered to be in the public interest because it is consistent
with the objectives of the zone and the objectives of the development standard.
Accordingly, there would be no significant public benefit in maintaining the development
standard in this instance; and

. It is considered that there are no other matters of relevance that need to be taken into
consideration by the consent authority.
Step 6 - Clause 4.6(4) — Statement of Satisfaction

This is a matter for the consent authority or the Cour to address in its written reasons for
determining the subject development application.
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Conclusion

The proposed development confravenes the height of buildings development standard under
cl4.3 of The Hills LEP 2018.

The height of buildings control under cl 4.2 of The Hills LEP 2018 is a development standard
and is not excluded from the application of cl4 6.

This written request to vary the development standard has been prepared in accordance with
cld 6(3) of the LEP and demonstrates that strict compliance with the development standard is
unreasonable and unnecessary in this instance, for the following reasons:

Motwithstanding the contravention of the height of buildings development standard, the
proposed development is consistent with the relevant objectives of the development standard
pursuant to cl4.3 of The Hills LEP 2019 and is consistent with the relevant objectives of the R2
Low Density Residential Zone; and

Motwithstanding the contravention of the height of buildings development standard, the
proposed building height will not result in any apparent adverse environmental harm in that the
environmental amenity of neighbouring properties will be preserved and adverse impacis on
the amenity (such as overshadowing, bulk and scale) of the locality will be minimised to a
suitable level.

In addition, this written request outlines sufficient environmental planning grounds to justify the
contravention of the height of buildings development standard including:

. The extent of the variation is minor, up to 2.14 metres and is limited fo a small rise
skimming above the prescribed maximum building height for the top-most elements of
the proposed roof;

. The variation anises from the design response to the site's terrain, floor to ceiling
heights, roof pitch, desire to provide natural light and ventilation, placement of plant
equipment out of view from the street and integration with outdoor leaming and play
spaces internal to the site;

. The extent of the roof form which breaches the building height development standard is
located behind the front building line and is not visible from the public domain;

. The environmental amenity impacts of the proposal are either minor such that the
proposal will not impact surrounding private or public land; and

. The characteristics and design requirements cannot be modified any further to reduce
the building height without compromising the aesthetic and functional qualities of the
proposed built form.

Accordingly, this written request can be relied upon by the consent authority when
documenting that it has formed the necessary opinions of satisfaction under cl4 6(4) of the
LEP.

The consent authority can be satisfied that contravention of the development standard does
raise any matter of significance for State or regional environmental planning, there is no public
benefit of maintaining the development standard and there are no other relevant matters
required to be taken into consideration.

Accordingly, the consent authority can exercise its power pursuant to cl4.6(2) to grant
development consent to the proposed development notwithstanding the contravention of the
development standard.
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